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BEAYLLWI HayuHbIVi COTPYAHVK CeKTopa Hp 06 JIEMBI p eas aHI/II/I

rPaXaaHCKoro npaea,

TPaXAAHCKOro 1 apbuTpaxHoro npoLiecca HpI/IHHI/IH a HE3ABUCUMOCTH CYI[ eﬁ

WHcwryTa rocynapcTea u npasa

Poccuiickoit axanemm Hayk (AT PAH), HpI/I paCCMOTpeHI/II/I I[GJI

[OKTOP OPUANYECKMX HayK, OLEHT

e.v.mihailova@bk.ru Hy6 JINYHO- Hp aBOBOTO XapaKTepa

B crarbe mogHuMaeTcs npobaemMa He3aBUCUMOCTHU CyJIEit, pacCMaTpUBAIOLIMX U pa3peniaro-
KX MyOaMYHO-TIpaBoBble aesa. [TockonbKy MmyOaIMuyHO-TIPpaBOBO KOHMIUKT MpeacTaBsieT
c0001¥i criop YacTHOTO Jinliia (rpakJAaHMHA UM OpraHU3aliiK) C TOCYIapCTBOM B JIULIE €ro opra-
HOB WJIY IOJKHOCTHBIX JIMIL IO TTOBOJY OCYIIECTBIEHMS BIACTHBIX MOJHOMOUMIA, TO CY/ibsI (hak-
TUYECKU SABJISIETCS TIPEICTABUTENIEM OIHOI M3 CTOPOH IPABOBOr0 KOH(MIMKTA (rocyaapcTBa).
B Ttakux ycioBusIX eMy TPYJIHO COXpaHSTh OECIPUCTPACTHOCTb U He3aBMCUMOCTb. [TokazaHo,
YTO HEOOXOAMMO Pa3InyaTh KaTerOPUU «HE3aBUCUMOCTb Cylla» U «HE3aBUCUMOCTb CYIbWU».
KoHCTUTYLIMOHHBIM MPUHLIMIT pa3feseHus] BJacTU obecrneuyrBaeT HE3aBUCUMOCTD Cy/la Kak
rOCyIapCTBEHHOIO OpraHa, Ho He cyabM. [1penoxeHo, Bo-nepBbIX, pacCMaTpUBaTh HE3aBUCU-
MOCTb CYJIbU B TPEX ACMEKTaX: OT UHBIX OPTAaHOB BJIACTHU U IOKHOCTHBIX JIMIL; OT yYaCTBYIOILIMX
B JieJie JIUIL U OT IPYTUX CyJei, B TOM YMCJI€ BBILIECTOSIIUX CYIeOHbIX MHCTaHIIMIA. B 1emsix
MOBBIIIIEHUs] HE3aBUCUMOCTHU CYIIei, paccMaTpUBAIOIIKNX MyOIMYHO-TIPABOBBIC Aejia, TaKXKe
TIpeJIaraeTcsl BHEAPUTh B POCCUMCKYIO MOJIEIb OTIPABICHUS MPABOCYAUS UHCTUTYT alMU-
HUCTPATUBHBIX 3acearesieii (1o aHaJIOrMK ¢ apOUTPaKHBIMU U TIPUCSKHBIMU 3aceaTesIsSIMU).
OnHOBPEMEHHO 11e7eco00pa3HO BO3POAUTh MHCTUTYT IpaxkIaHCKO-TPAaBOBOI OTBETCTBEHHO-
CTHU cyjieii 3a OIIMOO0YHOCTb BHIHECEHHBIX UMY PELLICHUIA.

KioueBbie ciioBa: cyi, cyibsi, HE3aBUCHUMOCTb CY[bU, pa3ie/ieHue BIACTH, MyOIMIHO-
MPaBOBOM KOH(MIMKT, rpakIaHCKO-TIpaBOBasi OTBETCTBEHHOCTD Cylel, aiMUHUCTPaTUBHBIC
3acearesu.
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The article raises the problem of the independence of judges who consider and resolve public law cases. Since

a public law conlflict is a dispute between a private person (citizen or organization) and the state represented by
its bodies or officials regarding the exercise of power, the judge is actually a representative of one of the parties to
the legal conflict (the state). In such conditions, it is difficult for him to maintain impartiality and independence.
It is shown that it is necessary to distinguish between the categories of “court independence” and “judicial
independence”. The constitutional principle of the separation of powers ensures the independence of the court as a
state body, but not of a judge. It is proposed, first, to consider the independence of a judge in three aspects: from other
authorities and officials; from the persons participating in the case and from other judges, including higher courts.
In order to increase the independence of judges considering public law cases, it is also proposed to introduce the
institution of administrative assessors into the Russian model of administration of justice (by analogy with arbitration
and jury assessors). At the same time, it is advisable to revive the institution of civil liability of judges for the
erroneousness of their decisions.
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