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B cTaTthe TIpoBeieH CUCTEMHBIN aHAIN3 JEHCTBYIONIETO 3aKOHOIATEIbCTBA, OOIIETPH-
HATOM CyAeOHO MPAKTUKU U PA3TUYIHBIX TOKTPUHATBHBIX TIOIXOI0B KPUTEPUEB MPU3HAHHMS
JIOTOBOPA 3aiiMa He3aKITIOUSHHBIM.

B pesynbrate mcciiemoBaHus QOKa3aHO, YTO AEMCTBUTEILHOE 3aeMHOE 00S3aTENNLCTBO
U €ro yCJIOBUST JOJKHBI OBITh MOATBEPKIACHBI HE TOJBKO TOMYCTUMBIMU (MTMCbMEHHBIMU)
JIOKa3aTebCTBAMU, MPSIMO OTPAKAIOIIMMU €ro CyObeKTHBIN COCTaB, MPEAMeT U JOKYMEHT,
VIOCTOBEPSIONINI TTONyIeHUE 3aiiMa, HO W (DaKTUIECKUMU TEWCTBUSIMY 3aiiMOJIaBIIaA 110
nepenave MpeaMeTa J0roBopa 3aeMIIHUKY.

B HacTosiIee BpeMsT CIIOXWIACH eIMHAasl CyneOHast MpakTHKa MPU3HAHKS TOTOBOpa
3aiiMa He3aKJTIOYEHHBIM B CJIy4dae HapyIIeHHs CYIIECTBEHHBIX YCIOBUIA O TIpeaMeTe 00si3a-
TEeJbCTBA, OTCYTCTBHSI TOKA3aTEeIbCTB 3aKII0YEHNUST TOTOBOPA MM TIepeIauu 3aiiMa, a Takxke
VHBIX YCJIOBUI, KOTOPbIE CTOPOHBI B IOTOBOPE OTHECIH K CYIIIECTBEHHBIM.

KiroueBbie ciioBa: 1oroBop 3aiiMa B 2JIEKTPOHHOM (hopMe, IeKTPOHHas IHUbpoBas
MOJIMKCH, 0OBEKTHI TPAKIAHCKUX MPaB, [IM(POBbIE TUTYIbHBIE 3HAKK, 3aeMIIUK, 3aiiMo1a-
Bell, TOJDKHUK, KPEMUTOP, HE3aKIIOYEHHOCTh TOTOBOpa 3aiiMa.
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The article provides a systematic analysis of current legislation, generally accepted judicial practice and various doctrinal
approaches to criteria for recognizing a loan agreement as not concluded.

As aresult of the study, it is proved that a valid loan obligation and its terms must be confirmed not only by admissible (written)
evidence directly reflecting its subject matter, subject matter and document certifying receipt of the loan, but also by the actual actions
of the lender to transfer the subject of the contract to the borrower.

Currently, there is a unified judicial practice of recognizing a loan agreement as not concluded in case of violation of the essential
conditions on the subject of the obligation, the absence of evidence of the conclusion of the contract or the transfer of the loan, as
well as other conditions that the parties to the contract referred to as essential (the legal criterion of non-conclusion of the contract).

Keywords: loan agreement in electronic form, electronic digital signature, objects of civil rights, digital title signs, borrower,
lender, debtor, creditor, non-conclusion of the loan agreement.

Ne 3 « 2022 13






