MHCTUTYT HecocToaTeNbHOCTM (DaHKPOTCTBA)

DOI: 10.18572/1999-4788-2021-2-41-45

PerpeccHbie Tpe6oBaHMg rapaHTa
B fienie 0 0aHKpPOTCTBE NpuHLMNana

MbixTud Ceprent BaneHTuHOBMY,

NIOLIEHT Kadhepbl 6aHKOBCKOro npasa

MoCKOBCKOr0 rocyaapCTBeHHOr0 HOPUANYECKOr0 YHMBEPCUTETA
umenn 0.E. Kytacpuna (MI'HOA),

KaHaMAaT PUANYECKINX HayK

svpykhtin@msal.ru

CraThsl TOCBSIIEHA ONPENEIEHII0 MOMEHTA, ¢ KOTOPOTO MCYMCIISIETCS CPOK ISl TIPEIbSIBIIE-
HUS TapaHTOM PErPECCHBIX TpeOOBaHMII B Jiejie 0 GaHKPOTCTBE MpHHIMIaia. Ha ocHoBe aHamm3a
apOUTPaXHOM MPAKTUKK aBTOPOM MOKA3aHO, YTO CYIbl HE CUMTAIOT JOOPOCOBECTHBIM MOBEIEH V-
€M rapaHTa CHTYyallnio, KOTIa OH BBIIUIAYMBAET CYMMY IT0 GAHKOBCKO# TAPAHTHH TOJIBKO IT0 PELiie-
HUIO CyJ1a, Y TIPU3HAIOT 2-MECSYHBII CPOK JUIA TIPENBABICHNS TPEOOBAHMIA O BKIIIOYEHNH B PEECTP
MPOIYIIEHHBIM. ABTOpP OTCTAMBAET MO3UIINIO, YTO (DAKT MPETBSBICHIS MCKA K TAPAHTy CaM I10 Ce-
6€ He MOXET OIHO3HAYHO PACCMATPUBATBLCS B KAYECTBE I0KA3ATENHCTBA HETOOPOCOBECTHOCTH 110~
CIIETHETO, a MCCIICTOBAHMUIO M OLIEHKE Ha IPEeIMET T0OPOCOBECTHOCTH MOMIEXUT MPOIIECCYaTbHOE
MOBEICHUE TapaHTa. ABTOP MpeliaraeT CPOK [UIsl BKIIOUEHMsI TPeOOBaHMIA rapaHTa B peecTp Tpe6o-
BaHUI KPEAUTOPOB MPHHIIUITATA HCIUCIISTD:

a) B cJTydyae BBITUIATHI FTapaHTOM JIEHEXHBIX CPeNCTB GeHeduUIMapy B 106pOBOJIBHOM (BHECYIE0-
HOM) MTOPSIIKE — C JTaThl OCYIIECTBIICHMS TAKOM BBIIIIATHI,

0) B cJTydyae BBITUIATHI FAPAHTOM JEHEXKHBIX CPEICTB OeHe(bHIIMapy Ha OCHOBAaHHUY PEIICHUS Cy-
Jla — C IaThl BCTYTUIEHHS B 3aKOHHYIO CHITY YKA3aHHOTO PELICHNMS, €CITM TaAPAHTOM BBITLIATa HE ObI-
JIa OCYIIIECTBJIEHA B 00JIee PAHHMIA CPOK M OTCYTCTBYIOT (haKThl HEOOPOCOBECTHOTO MPOLIECCYaTb-
HOTO MTOBEICHUSL.

KnouyeBbie cii0Ba: GaHKOBCKasi TapaHTHsI, TpeOOBaHKE O BBITLIAaTe MO OAHKOBCKOM rapaHTHH,
perpecc, rapaHT, OeHepuIap, GaHKPOTCTBO MPUHIIUIIATIA.
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The article is devoted to determining the moment from which the period is calculated for the
guarantor to present regression claims in the bankruptcy case of the principal. On the basis of the
author's analysis of arbitration practice, it is shown that the courts do not consider the situation
when the guarantor pays the amount under a bank guarantee only by a court decision and recognizes
a 2-month period for submitting claims for inclusion in the register as missing. The author argues
that the fact of bringing a claim against the guarantor cannot in itself be unequivocally considered as
evidence of the latter's bad faith, but the procedural conduct of the guarantor shall be examined and
evaluated for good faith. The author proposes, that a period for including the guarantor's claims in the
register of claims of the principal's creditors to calculate:

a) if the guarantor pays the funds to the beneficiary voluntarily (out of court) — from the date of
such payment;

b) if the guarantor pays the funds to the beneficiary on the basis of a court decision — from the date
of entry into force of the said decision, if the guarantor did not make the payment at an earlier date and
there are no facts of unfair procedural conduct.
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