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Yacto B pOCCUINCKOM I0PUINYECKOM AUCKYPCE CIIBIIIATCS MOTBITKY MPUMEHUTD MTOCTYJIAThl PeaTUCTH -
YeCcKOro INnpaBoroHUMaHusi, chopmupoBaHHble cyabeit BepxosHoro Cyna CHIA OnusepoM YaHzaeiom
XoJMCOM, Ha KOHTMHEHTAJIbHbIE ITPaBOBbIe peaniuu. [1py 9TOM BBIBOIBI aMEPUKAHCKOTO MPaBOBea, Clie-
JlaHHble B OTHOLIeHUM lopucnpyaeHiuu CLIA, nepeHocsITCsl Ha poccuiickue MpaBoBble MHCTUTYTHI 0e3
OIJISIIKY HKM Ha OTJIMYKME caMoii cyTh common law, o kotopom roBopuii O. XosiMc, HU Ha OTJIMYUE CTaTyca
u GyHKUMI cyneOHO BJIacTH, O KOTOPO# OH MKCcall, HU 1axe Ha OTJIMYMe UCTOPUYECKOro rpoiiecca Gpop-
MHPOBaHMSI PAaBOBOIO MaTepuasia, KOTOPbIi OH UcciaenoBal. B pesynbrare monyvaercsi, 6ynTo Obl mocra-
Hosienus [Tnenyma BepxosHoro Cyna uinu Koncruryunonnoro Cyna Poccuu siBiIsIIOTCSI HE TIPOCTO «Cy-
JIeOHBIMU TIPELIeICHTaMU», HO M PE3YJITATOM CyIeOHOTO MPaBOTBOPYECTBA, O HEOOXOAUMOCTU KOTOPOTO
BbIcKazbiBasiMCch O. XoJIMC M Apyrve UIeoIoru MpaBoBoro peanusma. Hacrosiiias crathsl pa3BeHUMBaeT
MudBbI 0 KiaccubrKalMu aMepUKaHCKOTO MTPaBOIMOHUMAHUSI, O PEaIbHOM CYIIHOCTH CYIeCKOro MpaBo-
tBOopuecTBa B CLLIA 1 00 ero OTJIM4UsIX OT aHIJIMIACKOTO MPEeIeCTBEHHUKA, 00 aIeKBaTHOCTH 00pallleHUst
K aMepUKaHCKOI MIPaBOBOI MICOJIOTUM Oe3 yueTa KapAMHAIbHBIX OCOOCHHOCTEH cTaTyca U (hyHKIIMOHU -
poBanust cyneoHoit cuctembl CLLA. B cTatbe npeayiaraetcst KpaTKuii, HO IOCTaTOYHBIN TSI TPEOI0JIEHUS
3TUX OIIMOOK UCTOPUKO-TEOPETUUECKUI OUEPK MO KaXKIOMY M3 0003HAYSHHBIX HATIPABJICHUI.

Kiouesbie cioBa: OnvBep Yanmesun XoaMmc, IpaBoBOil peai3M, COLIMOIOTMIecKast OPUCTIPYICHIINS,
ob11iee mpaBo, CyAeOHBIN TTPEIIeIeHT, CyIeOHOe MPaBOTBOPUYECTBO, cyaeOHas cuctema CIIA.
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In Russian legal discourse there are frequent attempts to apply the postulates of a realistic legal
understanding, formed by US Supreme Court Justice Oliver Wendell Holmes, to continental legal
realities. The findings of the American lawyer in relation to the jurisprudence of the United States are
transferring to the Russian legal institutions without regard neither to the difference the very essence
of common law, which was studies by O. Holmes, nor to the difference of status and functions of the
judiciary, of which he wrote, nor even difference of the historical process of formation of legal material
which he explored. As a result, we have statements like the decisions of the Plenum of the Supreme Court
or the decisions of the Constitutional Court of Russia are “judicial precedents”, and even the result of
judicial law-making, as was described by O. Holmes and other legal realists. This article debunks the
myths about the classification of the American legal understanding, about the real essence of judicial
law-making in the United States and about its differences from its English predecessor, about the
adequacy of the appeal to the American legal ideology without considering the cardinal features of the
status and functioning of the US judicial system. The article offers a brief, but sufficient to overcome
these errors, historical and theoretical essay on each of the identified areas.
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