1 O33J1015] B3O HOMNTAI L Gr82\: 1P OSI13 L] PANIISBL 0]

DOI: 10.18572/2072-4179-2020-1-24-28

YTUJIUTAPHBIN ACIIEKT YCTAHOBJIEHHOI'O 3AIIPETA
HA UISMEHEHHE YCJIOBUH YIIPABJIEHUS
HACJIEACTBEHHBIM $®OHOM

A UTILITARIAN ASPECT OF THE IMPOSED
PROHIBITION AGAINST THE AMENDMENT
OF THE INHERITANCE FUND MANAGEMENT CONDITIONS

KOJIOCOB UI'OPb BJIATMMHWPOBHUY,

coHcKaTesb Kadeapbl ICTOPUH IIpaBa M roCyAapcTBa

IOpuardeckoro HHCTUTYTa PoccHUiicKOro yHUBEpCUTETA APYHOBI HAPOIOB,
pedepeHT oT/ena 0TpacIeBoro 3aKOHOAATENbCTBA

ITpaBoBoro AenapraMeHTa MUHaKOHOMpPa3BUTHA Poccrum

i.v.kolosov@yandex.ru

KOLOSOV IGOR V.

Degree-Seeking Student of the Department of History of Law and State
of the Law Institute of the Peoples’ Friendship University of Russia
Assistant of the Division of Branch Legislation

of the Legal Department of the Ministry

of Economic Development of Russia

B HacTosiel cTaTbe MPOBOAUTCS aHAJIU3 3aNpeTa Ha U3MEHEHUeE YCJI0BUH yIpaBJIeHUs HACJAe[CTBEHHBIM QOH/IOM, YCTAaHOB-
JIeHHOTO0 NMyHKTOM 5 ctaTbu 123.20-1 I'paxxaanckoro kojekca Poccuiickoit @esepanuu. OCHOBHOM Iie/Ibl0 CTAThU SIBJISETCS OMpe-
JleJIeHUEe TI0JI0KUTEJbHBIX U OTPULATE/bHBIX CTOPOH HAJIMUHUS JJAHHOTO 3aMpeTa, ¢ TeM YTOObI U30eXKaTh BO3MOXKHBIX MPO6JIeM B
paMKax IpaBONpUMeHeHHU .

OTAMYUTENBHON 0COGEHHOCTBIO JAHHOW CTaTbU SBJSETCH aHAJWU3 3aKOHOJATEJbHOIO 3alpeTa Ha U3MEHEHHUE YCJI0-
BUH ynpaBJ/ieHuUs Hac/le[CTBEHHbIM GOH/IOM METO/O0JI0THEeN SKOHOMUYECKOT0 aHaIk3a pasa. [Ipy 3ToM 0co6oe BHUMaHUe yAeseT-
Csl pACCMOTPEHHIO OMbITA MPABONPUMEHEHHS YKa3aHHOTO 3ampeTa B cy/ie6HoM npakTrke CoeinHeHHbIX [lITaTOB AMepUKH.

K 0CHOBHBIM BBIBOJIAM CTAaTbU OTHOCUTCS TO, YTO B YCJOBUSAX ONINOPTYHUCTUYECKOTO NMOBE/IEHUs YYACTHUKOB I'PaX/1aHCKO-
ro o60opoTa 3ampeT HAa U3MEHEHUE YCJI0BUN yIpaBJeHHUsl HACAeCTBEHHbIM GOH/OM, B Clyyae U3MEHEHHUs] IKOHOMUYECKUX
¥ (1K) 06IEeCTBEHHBIX OTHOIIEHHUH, B YCIOBUSAX POPMaNbHOTO UCIOJHEHUs TPEGOBAHUN 3aKOHA MOXeT NPUBOAUTH, B YacT-
HOCTH, K MCKa)KEHUIO BOJIM 3aBelaTeJis, YTO He NPOU30LLIO Obl B Cyyae ynpaBjieHUss GOHZOM B paMKax JOKTPHUHBI «Cy-pres»
(0 coOTBETCTBMM NPUHUMAEMbIX pellleHUH JyXy HaMepeHUil), a TaKkKe MOXKET MPUBOAUTh K HeapPpeKTUBHOH a/IoKaLUu pecyp-
COB, 0C/1a0JIEHUIO CTUMYJIA K HAKOIJIEHUI0 aKTHBOB HAC/IeICTBEHHOTI0 GpOH/Ia M HCKYCCTBEHHOMY CIIEPXKUBAHUIO CO3/JaHUS TAKUX
boHzoB.

KioueBble c/10Ba: yTHUIUTAPHU3M, 10JI€3HOCTD, HAC/AEACTBEHHbIE GOH/IbI, HACTEL0BaHUE, HEKOMMEPYeCKHe OpraHU3aLuH, KO-
HOMHUYeCKUU aHa/IM3 NPaBa, TeOpHUsl NPOBAJIOB rOCyAapCcTBa.

This article analyzes the legislative prohibition of changing the terms for the management of inheritance fund, established by
item 5 of article 123.20-1 of the Civil Code of the Russian Federation. The main purpose of the article is to identify the positive and
negative sides of the mentioned prohibition in order to avoid possible problems in law enforcement.

A distinctive feature of this article is the analysis of the legislative prohibition of changing the terms for the management of in-
heritance fund by the methodology of Law and Economics. Particular attention is paid to the judicial practice of the United States of
America.

The main conclusions of the article include the assumption that, due to the opportunistic behavior of participants in civil turnover,
the legislative prohibition of changing the terms for the management of inheritance fund in the event of changes in economic and (or)
social relations can lead, in particular, to the fact that under formal fulfillment of the legal requirements, actual will be distorted that
would not happen if the fund was managed in the framework of the cy-pres doctrine (according to the spirit of the will); can lead to
inefficient allocation of resources; can lead to a weakening of the incentive to accumulate assets of the inheritance fund and artificially
restrain the establishment of such funds.
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