HOPWCM Ne 10/2019

DOI:10.18572/1812-3929-2019-10-33-40

K Bommpocy 0 HeyCTOHKe KaK Mepe
PETPOCIIEKTUBHOU OTBETCTBEHHOCTU
3a HapyllleHHe JOTOBOPHBIX
00s13aTeIbCTB*

opucm

usdamenvekan
2pynna

KNPCAHOB KOHCTAHTUH AJIEKCAHAPOBUY,
3aMECTHTEIb JUPEKTOPa M0 HayyHoit padoTe Bosro-Bsarckoro nHetuTyta
(punmana) MocKOBCKOTO rocy1apCTBEHHOTO I0PUINYECKOTO YHUBEPCUTETa
umenu O.E. Kyraduna (MI'HOA), KaHIMAAT IOPUANYECKUX HAYK

BAPMMUHA OJIbI'A HUKOJIAEBHA,

TIOLIEHT Kadeapbl TPYIOBOTO U MPEANPUHUMATENBCKOTO TIpaBa
Bonro-Bsrckoro nHctuTyTa (hrstnaia) MoCKOBCKOTO roCyIapCTBEHHOTO
topuandeckoro ynusepcutera umenu O.E. Kyraduna (MTHOA),
KaHIUIAT IOPUAMIECKUX HAyK

| kirsanov@msalkirov.ru, truhina_olya@mail.ru

Kupcanos K.A., Bapmuna O.H. )

K Bompocy o HeycToiiKe Kak Mepe peTPOCHEKTUBHOI OTBETCTBEHHOCTH 32 HApyLIEHHEe TOTOBOPHBIX 0053aTeJIbCTB

B nipencTaBieHHOI CTaThe aBTOPBI PACCMOTPEIU CYIeOHYIO MPAKTUKY IO BOTIPOCY BO3MOXHOCTHU PACIIPOCTPaHEHUSI HOPM O
HeyCcTolKe Ha TTpeKHUe (haKTUUeCKUe OTHOLIEHUSI CTOPOH, CYILIIECTBOBABILIKME 0 IAThl 3aKJII0YEHUST JOTOBOpaA, eAMHOOOpa3ue 1Mo
KOTOPOMY JI0 HACTOSIIIIEr0 MOMEHTa He JOCTUTHYTO. O 11eJ1eCO000pa3HOCTH ONpeie/ieHUs KPUTEPUEB, OTPaHUYMBAIOLINX CBOOOLY
YCMOTPEHHSI CTOPOH B YaCTH PACIpOCTPaHEHMsI JOTOBOPa Ha paHee BOZHUKILKWE OTHOLIEHUSI, TOBOPUJIOCH elle B KoHuenuuu pas-
BUTUS TPAKIAHCKOTO 3aKOHoIaTebeTBa Poccuiickoit denepaiiiv, ¢ MOMEHTa 00OPEHMsI KOTOPOIA TPONLIO yXe moutu 10 JieT.
BwMmecTte ¢ TeM Takux KpuTepreB pa3padoTaHo He ObL10. PeKoMeHIauu no npuMeHEeHUIO MePbl PETPOCIIEKTUBHON OTBETCTBEHHO-
CTH (HEYyCTOMKM), yKa3aHHbIe aBTOPAMU B JTAHHOM CTaThe, MOTYT OBITh MTOJIOXEHBI B OCHOBY pa3bsicHeHuUIi BepxoBHoro Cyna PO.
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On a Forfeit as a Measure of Retrospective Liability for Violation of Contractual Obligations

In the present article, the authors considered the case law on the possibility of extending the rules of the penalty to the former actual
relations of the parties that existed before the date of the contract, uniformity on which has not been achieved to date. The expediency
of determining the criteria that limit the freedom of discretion of the parties in terms of the extension of the contract to previously arisen
relations was mentioned in the Concept of development of civil legislation of the Russian Federation, since the approval of which has
been almost 10 years. However, no such criteria have been developed. Recommendations for the use of retrospective liability (penalty)
measures specified by the authors in this article can be the basis of explanations of the Supreme court of The Russian Federation.

\_ Keywords: penalty, the measure of retrospective liability, contract, de facto relationships, litigation. )

*  JIBoiicTBEHHAas MPUPOJIA HEYCTOMKN KaK MepPbl OTBETCTBEHHOCTH M MEPbl 00eCIeuYeH sI HEOMHOKPATHO MOATBEPXKIAeT-
cs1 KoncruryumonHsiM Cynom PD, KOTOpBIii B 11€JIOM psiie CBOMX OMNpPECTICHMI yKa3blBaeT, YTO HEYCTOMKA SIBIISIET-
Csl ¥ MepOi OTBETCTBEHHOCTH, W Mepoil obecriedeHusT obs3aTebeTBa (Hanpumep, OmnpeneneHre KoHCTUTYIIMOHHOTO
Cyna P® ot 22 suBapst 2004 ©. Ne 13-0O // CIIC «KoncynsrantIlntoc» u ap.).






