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My6avkaums CoAEPXMUT KpaTkuii aHanua topuanyeckoit koHeTpykumu ct. 38 YK PO, OTMeyeHo, 4To Hannyme B TEKCTe CTaTbh TEPMUHOB W
MOHSTHIA, HE MEIOLMX HOPMATUBHOTO 0603HAYEHWS, MPUBOAWT K NPOTUBOPEYNBOMY AOKTPUHANBHOMY TONKOBAHMIO PACCMATPUBAEMOr0 MHCTUTYTA B
KomMMeHTapusix K YronoBHoMy kopekcy PD, HayuHbIX 1 Y4eOHbIX M3LAaHNSX, @ Takxe B Matepuanax CyaebHOR npakTukn. 310 YCNOXHAET NOHNMaHWe
W B KOHEYHOM MTOre MPaKTUYECKYIO peann3aumio MHCTUTYTA NPUHYANTENBHOTO 3aAepXaHns B kauyecTBe 00CTOATENbCTBA, UCKOYAIOWIErO
NPECTYNHOCTb AesHMs. 3HauuTenbHblil npoben cr. 38 YK PO — 370 OTCYTCTBME MONOXEHWNA, 3aKPENAKIOLLMX OOLIECTBEHHYIO MONE3HOCTL
NPaBOMEPHOCTb Mep 3aaepXaHns, CONPSXKEHHbIX C MPUYMHEHWEM Bpefa. Hannune Xe Takux NOAOXeHMA 3akpenuno Obl MPABOBbIE FAPaHTAN
WNCKIIOYEHNS OTBETCTBEHHOCTI CyObekTa 3afiepXanus. B 3aBepluere aBTOpOM NPeIoXeH BapuaHT TekcTa cT. 38 YK PO,

KnioueBble cnoBa: noruka, OCHOBAHWS 3afepXaHua, NPecTynneHne, HapylwnTenb, NpUYMHEHNe Bpeda Npu 3afepxaHun, CyobekT
3a[epXaHus, CUI0BbIE MEpbI 33epXxaHna, 0GecneyeHre npasonopaaka.

RELEVANT PROBLEMS OF ART. 38 OF THE CRIMINAL CODE OF THE RUSSIAN FEDERATION
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The publication contains a brief analysis of the legal structure of art. 38 of the Criminal Code of the Russian Federation (CC of the RF). Itis noted
that the presence in the text of the article of terms and concepts that do not have a normative designation leads to an ambiguous and contradictory
doctrinal interpretation of the institution in question in the comments to the CC of the RF, scientific and educational publications, as well as in judicial
practice materials. This complicates the understanding and, ultimately, the practical implementation of the institution of detention, as a circumstance
excluding the crime of an act. Significant gap art. 38 of the CC of the RF — this is the absence of provisions enshrining public utility and the legitimacy
of the measures of detention associated with the infliction of harm. The presence of such provisions would consolidate legal guarantees for the
exclusion of liability of the subject of detention. In conclusion, the author formulated suggestions for improving art. 38 of the CC of the RF.
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