CyBopoBa

DOI: 10.18572/1813-1247-2020-8-51-55

Exarepuna Mmsmmmma,  CTPAXOBIIMKM IPOTHUB 3aKOHOAATEIIS

3eHun

K BOITPOCY O KOHCTUTYHMOHHOCTHN

Cepreit Cepreesuu, OrpaHWYeHMI ITpaB CTPAXOBLIMKOB

Huxudopos

Ha UCITOJIb30BAHUEC JAHHbBIX TCHCTUYCCKUX

Brauuvinp BIauMuposis™ -y o0 e JOBAHUIA TIPY OCYILIECTBICHUN

JIMYHOTO CTpaxOBaHUsI (TTO3ULIMS
KoHcturyumnonnoro Cyna ABctpum)**

B coBpeMeHHBIX YCIOBUSX CTPEMJIEHUE CTPAXOBIIMKOB MOJYYUTh MAKCUMAJIbHO MOJHYIO UH-
dopmannio, HeoOXOAUMYIO IS OLIEHKM PUCKA HACTYIUIEHUS CTPAXxOBOTO ciiyyas B cdhepe JIMYHOTO
CTpaxoBaHUsI, IPUBOIUT K HEOOXOIMMOCTH PEIIeHNS BOIIPOCA O BO3MOXKHOCTH MX AOCTYIIA K JaHHBIM
TeHEeTUYECKUX MCCIeIOBaHN. B 3aKOHOmATEIbCTBE PA3IMYHBIX TOCYIAPCTB M MPABOBOM JOKTPUHE
9Ta IpobJieMa perraeTcs mo-pasHomy. HeonHO3HaAYHOCTD OLIEHOK HEOOXOAMMOCTU U COPA3MEPHOCTH
MOJOOHOr0 BMeNIaTeIbCTBA MIPUBOAUT K IOMBITKAM OCHapyMBaHUs COOTBETCTBYIOIIMX HOPMATUB-
HBIX 3alIPETOB, UTO MOOYXAaeT cyabl (POPMYIUPOBATh B3BELIEHHbIE MPABOBbIE MO3ULIMU MO BeChMa
YyBCTBUTEIbHBIM BOMPOCaM, KOTOpPbIe MOTYT CTaTh OPMEHTHUPOM KakK ISl 3aKOHOJATENs, TaK U JJIs
IIPaBOTIPUMEHUTEJIS.

Kommm3ust Mexmy ImpoKo paciipoCTpaHEHHBIM 3alIpEeTOM Ha MCITOIb30BaHNE TaHHBIX TCHETHUIC-
CKHX TECTOB, B TOM UMCJIe — IMOJYYCHHBIX paHee (UTO (haKTUUECKHU TpearoaraeT peaanu3alnio mpaBa
Ha MOJIYaHUE O MOJIyYEHHBIX Pe3yJIbTaTax), U 00s13aHHOCThIO CTPaXOBaTesl COOOIIMTh CTPAXOBIIUKY
00 00CTOSITENLCTBAX, CIIOCOOHBIX MOBIMSTL HA BEPOSITHOCTb HACTYILJIEHUSI CTPAXOBOTO Ciydasi, KO-
Topas ycyryoJisieTcsl BO3BMOXHOCTbIO MCIOJIb30BaHUS «IIpaBa Ha HE3HAHKE», YCIICIIHO pa3peliaeTcs
KoucturyunornusiM Cynom ABctpun. OH oOpaliiaeT BHUMaHWE Ha BO3MOXKXHOCTh OTpaHUICHMST CBO-
00/b1 JOroBOpa, KOrjaa 3TOro TpedyoT 001LeCTBEHHbIE MHTEPEChl, HA HEOOXOAUMOCTD 3al[UThI IEPCO-
HaJIbHBIX JTaHHBIX, B TOM YMCJIe B MHTepecax TPEThbUX JIUII, a TaKXKe Ha HEOOOCHOBAaHHOCTb 3asIBICHUS
CTPaxXOBILIMKOB O BO3MOXXHOM KPH3KCe B OTPACIM BBUAY HATUYUS APYTUX UCTOYHUKOB MH(MOPMAIIUH,
TPagULIMOHHO UCMOJIb3YeMbIX JIJIsI OLIEHKHU prCKa HACTYIIJIEHUSI CTPaXOBOro ciay4asl.

KiioueBble cj10Ba: reHeTMYECKOE TECTUPOBAHKE, JIMYHOE CTPaXOBaHUE, OrpaHUYEHME CBOOOIBI
JIOTOBOpA, IIepCOHANBHEIC TaHHbIC, TMCKPUMUHALINS, aHTUCEICKIINS.
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Insurers vs. the Legislator: On the Constitutionality of Restriction of Insurers' Rights to Use Genetic
Research Data in Personal Insurance (the Position of the Austrian Constitutional Court)
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The desire of insurers to obtain the most complete information necessary to assess the risk of an insured
event in the field of life&health insurance in modern conditions leads to the need to address the issue of the
possibility of access to genetic research data. Legislation and legal doctrine deal with this problem in different ways.
The ambiguity of assessments of the necessity and proportionality of such intervention leads to attempts to
challenge the relevant regulatory prohibitions, which prompts the courts to formulate balanced legal positions
on very sensitive issues, which can become a guide for both the legislator and the law enforcement agencies.

The conflict between the widespread ban on the use of genetic tests, including those received earlier,
which actually involves the realization of the right to silence on the results obtained, and the duty of the
policyholder to inform the insurer of circumstances that may affect the probability of occurrence of the insured
event, aggravated the possibility of using the "right to ignorance", are settled by the Constitutional Court of
Austria. The Court draws attention to the possibility of restricting the freedom of contract when it is required by
public interests, the need to protect personal data, including in the interests of third parties, as well as the
unfounded claims of insurers about a possible crisis in the industry due to the availability of other sources of
information traditionally used to assess the risk of an insured event.
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