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Cmamos noceswena anaauzy poau Koncmumyyuu PP 6 cozdanuu u nodoepiicanuu KOHCMUMYUUOHHO-NPABOBbIX OCHO8
uHmeepayuu poccuiickoeo oouecmea. Ommevaemces poab Koncmumyyuu Kax eaxcneiiuteeo pakmopa obecneuenus couuans-
HO-noaumu4eckoli cmabuavhocmu u yeaocmuocmu Poccuiickoeo eocydapcmea 6 nepuod nepexooa cmpansl om cOUUAIUIMA
K 0eMOKpamu4ecKkomy u npagoeomy paszeumuro, a makjice ee K010CCaibHoe 3HaveHue oas Hacmosueeo u 6ydyweeo Poccuu.
B npomueosec nocmosnno 38yuaujum npeoroiceHuam 0 KapoOUuHAAbHOU KOHCMUMYYUOHHOU pepopme 000CHO8bI6aeMCs HeoO-
X0OUMOCMb U 803MOICHOCMb DA3BUMUSA M020 00AbUL020 NPABOBO2O NOMEHUUAAA, KOMOPYI 310CEH 8 KOHCMUMYYUOHHOM
mexcme. B yenmpe enumanus agmopa — npobaemol, co3oaroujue HaubOAbUWYI0 COUUANLHYIO HANPAICCHHOCMb, 4 MAKJce npa-
808ble NYMU CHAMUS SMOU HANPANCEHHOCMU, C8A3AHHbIE C 3AUUMOLL COUUANbHBIX NPAB 2PAXNCOaH, NPeodoseHuemM Koppynuuu,
YVKpenieHuem KOHCMUmMyUuoHHO-Npa8oeoll U0eHmUHHOCMU POCCUSH, PA36UMUEeM NPABOCOZHAHUS KAK WUPOKUX CA0e8 Hace-
AeHUs, MaK U npassauei 31umol.

KioueBbie cioBa: npaBo, KoHcTuryuus, cripaBeyinBOCTh, OOLIECTBEHHOE COrJIache, COLMAlIbHbIE IIpaBa, Kop-
PYILVS, KOHCTUTYLIMOHHASA UAEHTUYHOCTD, TPaBOCO3HAHME.

Poccuiickoit Konctutyum — 25 net. B macinrabdax
MUPOBO UCTOPUH, TIE BPEMS U3MEPSIETCSI BEKaMU, Mbl
cleaay JIUIb caMblil TIepBbIiA, pa3MepOM B YETBEPTH
BEKa, Il1ar Ha MMYTHA Pa3BUTUSI KOHCTUTYLIMOHAIU3MA.
IlepBolii 11ar — Bcerma He TOJbKO CaMblid TPYAHBIM,
HO M caMblii BaxkHbI. U eciu ero HanpaBiieHre ObLIO
BBIOpAHO HE COBCEM BEPHO, TO HaIO BOBpeMS OT-
KOPPEKTUPOBATh BEKTOP ABMKEHMS. BoT moueMy Ham
HEOOXOIUM ceiuac Cepbe3HbI U OTKPOBEHHBIN pa3-
roBop o KoHcTuTyLIMu, 0 ee pojin B 0011IECTBEHHOM U
rOCyIapCTBEHHOM XXU3HU CTpPaHbI, O €€ JOCTOMHCTBAX
U HenmocTtaTkax. Ho Takoil pasroBop J0JKeH BECTUCH
OYEHb OTBETCTBEHHO, C MOJHbBIM OCO3HAaHWEM TOTO,
YTO peUb UIIET O TOKYMEHTE, OPMUPYIOLIEM ITPABOBYIO
0asy 11l COLIMabHOTO €AMHCTBA, 0€3 KOTOPOTO HEBO3-
MOXHO HOPMaJIbHOE, 3BOJIIOLIMOHHOE, ITOCTYIATEIbHOE
pa3BuUTHE 00IIIecTBa U TocyaapcTBa. O JOKyMEHTe, Jie-
JKaIlleM B OCHOBE HE TOJIbKO KOHCTUTYLIMOHHO-ITPaBO-
BOI, HO I COLIMOKYJBTYPHON MAEHTUYHOCTU HALIUU
U B 3TOM CMBICJIE UMEIOIIIEM CAaKPaJIbHBINA CTATYyC ISt
MacCOBOTO CO3HAHMS poccusiH. [1oaTomy, npenBuas B
MnpenaBepuu 100uIes: ouepeIHON BCILIECK IMTPU3BIBOB K
KapAWHaJIbHBIM KOHCTUTYLIMOHHBIM pedopMam, XoTes
OBl ellle pa3 MpeaocTepedyb BCEBO3MOXKHBIX KPUTUKOB
KoHcTuTynmu (3a4acTtyio, 9TOo O4eHb MOKa3aTeIbHO,
MIPOTUBOPEYALIMX APYT IPYry) OT 6€30TBETCTBEHHBIX
3asBJIEHUU U TIPEIJIOXKECHU.

Pazymeercs, KoHCTUTYLIMSI MMEET HE TOJBKO J0-
ctouHcTBa. Hegoctatku ecth Toxe. B ux uucie —
OTCYTCTBME JOJIKHOTO OajlaHca B CUCTEME CAEPKEK

¥ TIPOTUBOBECOB, KPEH B IOJIb3Y MCITOJHUTEIBLHOMN
BETBU BJIACTU, HET HEOOXOAMMOU YETKOCTHU B pac-
npeaeaeHu MoJHOMOUYM Mexay IIpe3uaeHTOM U
IIpaBuTebCTBOM, B ONpeAcIeHUN cTaTyca AIMUHU-
crparuu [Ipe3uaeHTa 1 MTOJTHOMOYMIA TTPOKYPATYPHI.
Kouctpyknus ct. 12 KOHCTHTyIMH HaeT IMOBOM K
MPOTUBOIMOCTABJIEHUIO OPraHOB MECTHOTO CaMoO-
yIpaBJIeHUs OpraHaM rocyaapcTBEHHOM BJacTH (B TOM
YucJie MIPeACTaBUTEIbHBIM OpraHaM ITOCyIapCTBEHHOM
BJIACTH), MEXIY TeM KaK IO CBOEi IMpUpOIe OpraHbI
MECTHOTO CaMOYITpaBIECHMUS SIBJISIIOTCS JIUILb HUXKHUM,
T.€. HEMOCPEACTBEHHO MECTHBIM, JIOKAJIbHBIM, 3BEHOM
nyonuuHoi Biractu B Poccuiickoit Pegepannm Kak
rocymapcTBe. HegocTaTku CyIIecTBYIOT M B pa3rpa-
HUYEHUU MPEeAMETOB BEASHUS U TMTOJHOMOYUI MeXIy
denepanneit u ee CyobeKTaMU.

Ho nono6Hble HETOCTaTKKM BITOJIHE MCIPABUMBI
MyTeM TOYCUYHBIX M3MEHEHUI, a 3aJIOKCHHBIN B KOH-
CTUTYLIMOHHOM TeKCTe I1yOOKUIT TpaBOBO CMBICT
MO3BOJISIET aJalTUPOBATh 3TOT TEKCT K MEHSIIOIIMMCS
COLIMATLHO-TIPABOBBIM peavusM B paMKaxX IPUHSITON
B MUPOBOM KOHCTUTYIIMOHHON MPAKTUKE TOKTPUHBI
«xkuBoit KoHctutyuuu». Onopa Ha 5Ty TOKTPUHY JaeT
BO3MOXHOCTb, HE MCKaXKasl CyTU MPaBOBOIO CMbICIA,
3JI0KEHHOTO B TeKCT KOHCTUTYLIMU, BBISIBIISITD €T0 aK-
TyaJIbHOE 3HAUeHME B KOHTEKCTE COBPEMEHHBIX COIIM-
aJIbHO-TIpaBOBBIX peannii. Koncturynmonnsiii Cyn PO
yX€ TaBHO OPUEHTUPYETCSI Ha TAKOU MOIXO0M K TOJKO-
BaHuio KoHctutyuuu. Ham Hago v ganblie UATA MO
3TOMY YT, CTPEMSICh ITy0Ke ITOHMMATh, pACKPHIBATh
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1 TIOCTOSTHHO pa3BUBATh IIPABOBOI ITOTCHIINA HAIIIETO
OCHOBHOTO 3aKOHa.

[IpencraBieHus ke O TOM, YTO MyTeM KOHCTUTY-
LIMOHHOH pedOpMbI MOKHO U3MEHUTH XOH COOBITHIA
1 pPa3BepHYTh MX B KAKOM-TO 0o0Jjiee TpaBUILHOM Ha-
MpaBJeHNU, He TIPOCTO OMACHBI, MTOCKOJbKY UYpeBaThl
PEe3KOii COLIMAIbHO-TTOTUTUYECKOM TecTaduIn3aluei,
HO U TIOBEPXHOCTHBI U HeJaJIbHOBUAHKIL. [1omoOHbI
IOPUINYECKUN WIeannu3M, IMPUBEPKEHIIBI KOTOPOTO
10JIaralT, YTO MOXHO U3MEHUTb CTPYKTYPY XKU3HU C
MOMOILbIO OMHUX JIUIIb OPUAUYECKUX UHCTPYMEHTOB,
yoeauTebHO packpuTukoBain eiie K. Mapkc npu-
MEHUTEILHO K cepe 3KoHOMUKU. Ho 3Ta Ke ormka
NEUCTBYET U B COLIMAJbHO-TIOJUTUYECKOU chepe, O
YyeM yKe B Haluu JHU xopoino ckazan A.U. ComkeHu-
1bIH. «CeromHs, — MKCaJI OH B IPEIIBEPUU ITPUHSITHS
Koncturyiuu P®, — y Hac ropsiao o0cyKnaercs: Kakoe
roCcyaapCTBEHHOE YCTPOICTBO HAaM OTHBIHE TTOAXOINT,
a KaKkoe HeT, — a 3TUM, MoJ, Bce u pemurtcs. Ho ce-
TOIHS BOCIIPSITh — 3TO HE MPOCTO HAUTU YIOOHEHUIITYIO
dopmy TocymapcTBEHHOT'O CTPOSI M CKOPOCIIEIITHO
COUMHUTh K HEMY 3aMevaTeIbHYyl0 KOHCTUTYLUIO...
Hano... He oka3aTbcsl CHOBa UTPYIIKONM 3aMaHHBIX
JIO3YHTOB U 3aXJICOUMBBIX OPATOPOB, HE OTIATHCS €IIe
pa3 1oOpOBOJILHO Ha IMocpamicHue. Hamm HecpaB-
HeHHble B 1916 Togy KpUTHUKU TOCYIapCTBEHHON CHU-
CTEMBI — Yepe3 HECKOJIBKO Mecs1eB, B 1917, monyuyun
BJIACTH, OKA3aJIMCh COBCEM He TOTOBHI K HEM M BCE 3a-
ryowmm. Hu 13 yero He ciieyeT, YTO HOBOIIPUXOISAIIIIE
Tenepb PYKOBOAMTEIU OKAXYTCsI Cpa3y TPE3BbI U MPO-
30PJIMBBIL. <...> €CJIM MbI YK€ TaK JOPOro 3aIuIaTWIM,
€CJIA yX TaK CJIOXWIOCH, UTO MBI 0Ka3aJlCh HA TOM
Kpalo TOCyIapCTBEHHOTO CIIeKTpa, TI¢ CTOJb CHIIbHA
LIEHTpajbHasl BJIacTb, — HE CJeAyeT HaM CIIeIIUTh
OIIPOMETYMBO CIBUIAThCS B Xa0C: aHApXMSI — 3TO nep-
éas TMOeINb, Kak Hac Hayaw1 1917 rog. YTo-To B HBI-
HEIITHEM TOCYIapCTBEHHOM CTpOE IIPUXOMUTCS ITOKa
MIPUHSTH MIPOCTO TTOTOMY, UTO OHO YK€ CYIIIECTBYeT»!.

IIate net Hazan, Ha mpa3gHoBaHUsX 20-1eTUA
Koncturyuuu P®, g roBopus 0 TOM, 4TO Halla
KoHcTuTyIMS B 1I€JIOM ITOCTOMHO MPOIIIa IIPOBEPKY
MPaKTUKON Ha OYEHb KPYTOM UCTOPUUYECKOM MepesioMe
B XXM3HU cTpaHbl. OHa npenoTBpaTuia cpblB Poccun
B aHapXuIO0 U Xaoc, obecrneuuniia 1eJIocTHOCTh Poc-
CUICKOTO TOCYIapCTBa, IPEeAbIBUB CTpaHE HOBHIC
¢dyHIaMeHTalbHbIe MpaBuia XKU3HU. KoHCTUTYyL S
cTajia 0a30¥ 1J1s1 OOIIECTBEHHOIO COTJIacusl, OHA YETKO
1 HEABYCMBICIICHHO OIIpeaena T1eMOKPaTUIECKHIe 1
IIpaBOBBIC TIPHMOPUTETHI pa3BuTHsI Poccum 1 3amana
BEKTOpP €€ JOCTOMHOIO BXOXIEHMS B €BpoIeiickoe U
MMPOBOE IIpaBoBoe MpocTpaHcTBO. Ho ceituac s xoren
Obl OCTAHOBUTLCS MOAPOOHEE HA TEX MOMEHTAX, B KO-

I Comxkenuiisia A.U. Kak Ham o6yctpouth Poccuio. URL: https://
rushist.comy...solzhenitsyn...nam-obustroit-rossiyu...

TOPBIX POJIb U 3HaUYeHNe KOHCTUTYIIMY MPOSIBIISIOTCS
Haubosee akTyaJIbHbIM 00pa3oM. BHYTpU cTpaHbl — 3TO
UHTerpatuBHas ¢hyHKUUS KOHCTUTYIIMM, BBICTYIIAI0-
IIei B Ka4ecTBE BaXKHEUIeTo pakTopa 00ecIedeHMS
OOIIMECTBEHHOTO COTJIACUS M OCHOBAaHHOM Ha HeM
COLINAJIbHO-TTOJIUTUYECKOI CTAOMIBHOCTU. A B Hal-
HallMOHAJbHOM MPOCTPAHCTBE — 3TO YTBEPXKACHUE
KOHCTUTYLIMOHHOM MACHTUYHOCTU POCCUNCKOM HALIUH.
M B TOM, ¥ B IPYTrOM CIIyJasiXx MbI TOBOPHM 00 MHTEIpa-
LIMU POCCUICKOro 001IecTBa Ha 6a3e o0LIenpU3HAHHBIX
(T.e. mpu3HaHHBIX U B Poccuu, u B MUpe) KOHCTUTYLIV-
OHHBIX TPUHIUTOB. [Ipy 3TOM eciin BHYTpU CTpaHBI
peYb MIET O MOMCKEe KOMIIPOMMCCA B TPAKTOBKE 3THUX
MIPVHIIMIIOB MEXXIY HOCUTEIIIMH Pa3HBIX COLIMATbHBIX
MHTEPECOB U MPUBEPXKEHLIAMHU Pa3HbIX UIEOJOTHYe-
CKMX OpMEHTAIIMI, TO B HAIHAIIMOHAJILHOM KOHTEKCTE
MBI paccMaTpUBaeM CeII(pUKY ITPaBOBOit MCHTAIBHO-
CTH ¥ COOTBETCTBYIONIYIO €if KOHCTUTYIIMOHHO-IIPaBO-
BYIO UIEHTUYHOCTb BCEro POCCUICKOro 0oO0llecTBa,
00YCIJIOBJIEHHYIO UCTOPUICCKUMM U T€OIIOIUTUYECKU~
MM OCOOCHHOCTSIX pa3BuTHs Poccuu.

Konucmumyyus PD xax gpaxmop docmuscenusn
obuecmeennozo coeaacusn. Koucruryuuss P®, npu-
HSTas B MEPUOM CIIOXHBIX, OYPHBIX U TParmdeCKUx
coObITHIT Havasaa 90-X ToIoB MPOIILIOTo BeKa, CMOIJIa,
HEeCMOTpS Ha BCe TPYAHOCTH, 3aJIOXUTH ITPaBOBEIC
OCHOBBI U 0003HAUMTh IVIaBHbIE HOPMATUBHbBIE PAMKU
IIJIST OOIIECTBEHHOTO COTJIACHSI, 3aKPEITNB TaKKhe 00b-
SIVHSIONINE BCE OOIIECTBO MPUHIIMITE, KAK IIPUOPUTET
MpaB 4yejloBeKa U BEPXOBEHCTBO IMPABOBOIO 3aKOHA,
pasaeyieHue BJIACTEM, IIPaBOBOM, 1E€MOKpPATUYECKUM,
COILIMAJIBHBIN U (peiepaTUBHBIN XapaKTep rocy1apcTBa,
PaBEHCTBO BCeX Iepel 3aKOHOM U CyIoM M T.I. Harra
KoHcTuTymst cymena ctaTh JeCTBEHHBIM (haKTOPOM
MPEeOoI0JeHUS COLIMAIbHO-TIOJUTUYECKOIO packoa,
MEXHAIMOHAIbHBIX M MEKKOH(MECCUOHATBHBIX KOH(]-
JIMKTOB, TPO3AIINX Oe3UHTESTPUPOBATH OOIIECTBO
W pa3pyIIuTh TOCYIapCTBEHHOCTh, MMEHHO ITOTOMY,
YTO OHA SIBJISIETCS TPaBOBOM He TOJIBKO I10 (hopMe, HO
U TI0 CYTH.

Benb B ee 0OCHOBY 3aJI0KEHBI JOKTPUHA HEOTUYXKIAc-
MBIX ITPaB YeJI0BeKa 1 IIPUHIIATI ITPaBOBOTO PaBEHCTBA,
MOJIYYMBIIUNA KOHKPETU3ALMIO U Pa3BUTHE B 1IEJIOM
psiie KOHCTUTYLIMOHHBIX ITOJIOXECHUIA.

Cka3zaHHOE€ OTHIONb HE 03HAYACT, YTO MBI PEIIHIIN
npobiaeMy obiecTBeHHOTo coryacus. OT co3gaHus
MPaBOBBIX PaMOK [IJIsI TAKOTO COIJIacHsl, YAePKUBalo-
IIMX OOIIIECTBO OT BHEIIPABOBBIX CIIOCOOOB PEIICHMUS
KOH(JINKTOB, IO PEalbHOTO «OOIIECTBEHHOTO TOT0-
BOpa» — OUCTAHIMS HeMaasl. M HaMm elle peICcTOUT
ee npoiitu. [IpuyeM MpoiiTu B yCJI0BUSAX BeCbMa 00JIb-
IO HEONPEIEJICHHOCTHU, YpeBATOM CAMBIMM PA3HBIMU
mpobieMaMy ¥ prCKaMHU. B 3Tolf ¢BSI3M BaXKHO MOHU-
Marthb, uTo KoHCcTUTY1IMS PP — HE MPOCTO UTOT COLTUATh-
HOTro KOMIIPOMMUCCA, TOCTUTHYTOTO Ha OIpeneeHHOM
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ucrtopuyeckom atamne. Ecau Ob1 3T0 ObLIO Tak, TO Ha
KaXXJIOM HOBOM 3TaIle pa3BUTHUs OOIIeCTBA U Tocyaap-
CTBa MOIJIa BO3HUKATb ITIOTPEOHOCTh B HOBOM COLIMAIb-
HOM KOMIIPOMHMCCE, T.€. B JOCTATOYHO PaTUKaJIbHBIX
KOHCTUTYIIMOHHBIX U3MeHEeHMSIX. KOHCTUTYIINS CcO-
JIEPKUT B CBOEM TEKCTe ITOTEHIIMAJT ITPaBOBBIX ITPeodpa-
30BaHU, paCCYNTAHHBIN Ha 0003PHUMOE UCTOPUIYECKOE
OymyIree CTpaHbl. A 3TO 3HAYMT, YTO OHA ITO3BOJISIET B
OIIpelelICeHHBIX IIpenesiaX YTOUYHATh YCIOBUS OOIIe-
CTBEHHOTO KOMITPOMHCCA ITPUMEHHUTETEHO K MEHSIO-
IIMMCS COLIMAJIbHBIM pealusM, obecreynBasl TaKUM
00pa3oM COLMAaTbHO-MOJUTUYECKYIO0 CTaOMIILHOCTD,
HEoOXOAMMYIO [UIST TaJIbHEHIIEro pa3BUTHS.

Ho m1g 3TOTO HAamO YMETHh BOBPEMSI YBUIIETh Te 60-
JIEBbIE TOUKM, B KOTOPBIX (DOKYCUPYETCs COLIMaTbHAsI
HAIIpSIKEHHOCTh Ha TaHHOM 3Tarle pa3BUTHS OOIIe-
CTBa, HAMTHU CIIOCOOHI CITIAAUTh 3Ty HAIPSIKEHHOCTH
(B uaeasie — CHSATH €€ MOJTHOCTBIO) U 00JIeUb 3TH CIIO-
CoOBI B HajIekalre nmpaBoBbie ¢hopMbl. [1oararo, 4to
He Hajgo OBbITh COLIMOJOrOM, YTOOBI IOHMMATh, YTO B
HacCTosIIIee BpeMsI TTIaBHBIM MCTOYHIKOM HaIPSIKCHMS
B POCCUICKOM OOI1IECTBE SIBJISIETCS HEPEILIEHHOCTh CO-
LIMAJTbHO-3KOHOMMYECKUX MpodsieM. Bo BcsikoM city-
4yae, MMEHHO 00 3TOM CBUIETEIbLCTBYET OOJIbILIOE YUCIIO
obpamenuit B Koncturynuonnasiit Cym, CBSI3aHHEIX C
3alIMTON COLMAIBHBIX ITPaB IrpaxaaH. Jla u conrosnoru
MOATBEPXKIAIOT, YTO OXUAAHUS U Adaxe TpeOOBaHUS
COLIMATLHOM CIIPaBEUIMBOCTU BBIXOIAT y HACEICHMUS
Ha TIepBBIi IUIAaH W YTO HEeCIIPaBEIJIMBOCTH B Pa3HBIX
00JTaCTSIX XXKMU3HHU BOCIIPUHUMAIOTCS JTIOOBMHU «KpaifHe
00JIe3HEHHO»?.

ComnmanpHOe HAIIPSLKEHHE , TIOPOXKIAEMOE TyBCTBOM
HeCIIpaBeIMBOCTH, YCYTYOJISICTCST €CTECTBEHHOM yCTa-
JIOCTBIO HaceJIeHUs OT TpeX AecsATWIeTuil pedopm, a
TaKKe becrpeliefeHTHBIM (1 J00aB/II0 — HEMPABOBBIM,
T.€. IPOTUBOPEYAIIMM HOpMaM MEXKIyHApOIHOTO ITIpa-
Ba) SKOHOMHWYECKUM, U TIPEXKIIE BCETO CAHKIIMOHHBIM,
nasieHrueM Ha Poccuto co ctoponbl CIIIA u 3anmagHoit
EBpornbl.

Haubomnee 60/1€3HEHHO U OCTPO BOCIIPUHUMAETCS
00IIIeCTBOM KpaliHe HeCcIIpaBeIJIMBOE paclipeiesiecHIe
OpeMeHM MMPOBOAMMBIX B CTpaHe SKOHOMUYECKUX pe-
¢dopM, CBUIETEILCTBOM KOTOPOIO B IEPBYIO OYepeb
SIBJIICTCSI Ype3MEePHOE COIIMaIbHOE pacciioeHue. Jlaxe
M0 JaHHBIM ODUIIMAIBHONM CTATUCTUKU ACIIUIbHBIN
koadunmeHT B Poccuu yxe nJaBHO mepeBaiui 3a
Kputudeckuii 10-KpaTHBIN MOPOr U MpUOIMKaAeTCs K
17 eqmuHM1IaM, a TT0 Heo(PUIIUATLHBIM CBEIEHUSIM Mac-
IITA0BI COLIMAIBHOTO PACCIOCHNS 3HAYNTETLHO BBIIIIE 1
3TOro nopora. 3a yepToit 6eJHOCTU HAXOASTCS CBbIILIE
20 MIH poccusiH. B aToi1 ¢BSI3M HEeNMb3s1 HE OTMETUTD,

2 benanosckuit C., Huxonbckast A. TpeHIbl OOGIIECTBEHHOIO
MHEHHUSI B OTHOIIIEHUU 3KOHOMMUYeCKUX pedopM. Colmonoru-
yeckoe ucciaenoBaHue MetonoM dokyc-rpynn. URL: https://
docplayer.rw... Trendy...v...ekonomicheskih-reform.html

YTO rof Ha3aJl MbI OTMEUAJIH CTOJIETHE PEBOTIOIIMOHHBIX
coObITuit 1917 1., KOTOpBIE, KaK ceifuac siCHO, ObLIM ITO-
POXIEHBI MPEKAE BCEro IITyOOKUM COIIMaTbHO-3KOHO-
MHYECKUM PAaCKOJIOM BHYTPH POCCUICKOTO OOIIIECTBA.

BecnmokouT Ttakxke mMHGOpPMAIUI O TOM, 4TO
3HAYMTEIbHAS YacTh HAIIMX TpaxiaaH (IT0 JaHHBIM
nccienoBanust MC PAH, nposenennoro B 2016 1.,
MMOJIOBMHA pabOoTAaIOIIero HaceJIeHUsSI CTpaHbl) TaK
WJIA WHaYe HaXOOUTCS BHE HEHCTBUS TPYLOBOTO,
MEHCUOHHOTO M COIMaJIbHOTO 3aKOHOIATEIbCTBA
Poccniickoit @enepaunu. [Ipyu 3TOM npobIIeMbl CO-
LIMaJIbHOM 3alllMIIEHHOCTA B HAUOOJbIIEH CTEIIEeHU
3aTPOHYIIM XUTeJIeH «Majioil Poccum», T.e. TeX, KTO Ipo-
KHMBaeT B ceJiaX, ITOCEIKaX TOPOICKOTO TUIIA, MAJTBIX —
1o 100 TeIc. xuTeneit — roponax. C yaeToM NoaydeHHbIX
JMAHHBIX COLIMOJIOTY TOBOPSIT O TOM, UTO «3aJIauM IIepe-
CTPOMKM OTEUECTBEHHON SKOHOMUKMU, IIPEOIOTICHUS
XapaKTePHBIX 1T Hee TeKYIINX KPU3UCHBIX SBJICHUIA
JIOMOPOILIEHHbIE paboToaATEIM (2 BMECTE C HUMU U TaK
HasbIBaeMble 3(P(PeKTUBHBIC MEHEIKEPBI) CTPEMSITCS
pelaTh 3a cU4eT pabOTHMKOB — IyTeM HapalldBaHMS
00BEMOB WX TPYIOBBIX HArpy30K ¢ OTHOBPEMEHHBIM
CHIDKCHUEM MX COLIMAJIBHOM 3aIIUIIEHHOCT» .

TpeBOXUT M BBICOKMIT IIPOIICHT TaK HAa3bIBAEMBIX
paboTaomux O0eIHbIX, a TAKXKE TO OOCTOSITENbCTBO,
YTO caMasl MaccoBasl TpyIa OeTHBIX — 3TO CEMBH C
netbMu®. Jla M B 1IJIOM IPUXOIUTCS IIPU3HATh, YTO 110
TaKWM IIPUHSITHIM B MEXXIYHAPOIHOI IMPAKTUKE ITOKa-
3aTeJIsSIM YPOBHS XXU3HH, KaK IPOXKNUTOYHBI MUHIMYM,
MUWHUMAJIBHBIN pa3Mep OIUIATHl Tpyda M WHAEKC pa3-
BUTHUS YEJIOBEYECKOIO MOTEHIIMANA, «pPa3pblB MEXIY
MIPaBOBBIMU MPEANMCAHUSIMU, XapaKTePU3YIOIIUMU
Te WJIN aCTIeKTHI COLIMAIBHO CIIpaBeyTMBOCTH, 1 (DaK-
THUYEeCKUMH ITOKA3aTeIIMU, BUIVMO, He TOJIKEH ObITh
CTOJIb CYILIECTBEHHBIM»’.

B Hacrosiee Bpems mpobiaema coluaabHOR mo-
JIIpU3alliK IIPUOOpETaeT elle OONBIIYI0 OCTPOTY B
CBETEe TPSAAYIINX COIMANBLHBIX IMOCICACTBUN Mac-
IITaOHOM aBTOMAaTU3aluK, pOOOTU3ALUN U KOMIIbIO-
Tepu3aluu IMpou3BoacTBa. Heab3s HemoOIeHUBATh

3 TopmkoB M.K. Poccuiickuii coluyM B YCIOBUSIX KPU3UCHOTO
paszButust // Couuc. 2017. Ne 1. C. 8. B 3T0i1 CBSI3M AUPEKTOP
WNncturyra counonoruu PAH dukcupyer «cucremHoe usme-
HEHUE B3aMMOOTHOILLEHUII pabOTHUKOB U paboropareneid co
CMEIIeHWEM aKIEHTa B 3TUX OTHOILIEHUSX B CTOPOHY yIIyOIie-
HUsSI GECTPaBHOTO TOJIOKEHMsI PaboTaomUX. DTO OTHOCUTCS
IJIaBHBIM 00Pa30M K OTKa3y OIUIaurBaTh CBEPXYPOUHBIE PAOOTHI,
GOJIBHUYHBIC JIUCTHI M IEKPETHBIE OTITYCKa, K CBEPXYCTAHOBIIEH-
HOMY 3aKOHOAATEJbCTBOM YBEJIMYCHUIO MPOAOIKUTEIbHOCTU
paboueil HeJleu, aIMUHUCTPATUBHOMY TIPUHYKIEHUIO K YXOIy
B HEOIJIauMBaeMbIil OTITYCK, COKpAlLEHWIO BbITUIATHl “Oesnoi”
3apIUIaThl» (TaM Xe).

4 HHrepBblo XypHanucta <«JIleHTa.py» ¢ 3aBenmylolleil jadbopa-
Topueil MHCTUTYTa COLMalbHOTO aHajiu3a M IMPOrHO3MPOBa-
nusi (MHCAIT) PAHXuI'C E. Ipummnoit. URL:https://news.
rambler.ru/community/39643116-bednyh-rossiyan-stanovitsya-
vse-bolshe/

> Yupkun B.E. [IpyHIMI COLMATBHON CITPaBEITMBOCTH B CPaB-
HUTeJbHOM M3MepeHuu // Tpyasl MHcTUTyTa rocymapcrtBa u
npaBa PAH. 2016. Ne 5. C. 80.
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TO 00CTOSATENBCTBO, YTO MUJUIMOHEI JIFOJIEH MOTYT T10-
TepsATh paboTy, a ¢ HEl — He TOJIbKO MaTepUuaibHOE
Onaromojyyue, HO U COLIMAJIbLHO-IIPABOBOM CTaTyc,
CBOU ITO3UIINH KaK YIaCTHUKOB COIIMATLHOTO KOHTPaK-
Ta, BOBMOXHOCTH AOCTYIIa K COLIMATbLHOM ITOJIMTUKE
rocyaapcTBa Yepe3 CUCTEMbI CTPAXOBAHMS COLMATIBbHbBIX
PUCKOB, PeCYPChI BIMSHUS Ha COLIMATbHO-TIOIUTHYE-
CKYIO CUTYallUIO B CTPAHE M MUPE U T.1I.

Bce 3T0 TOBOPUT O TOM, UTO MBI €Ille JaJleKH OT
peanu3zanuu nojoxeHuii cr. 7 Kouctutyunu P®,
KoTopas riacut: «Poccuiickass Penepanyss — COLU-
aJIbHOE TOCYIapCTBO, ITOJIMTHKA KOTOPOTO HalIpaBjieHa
Ha CO3[aHNe YCIOBUIL, 00ECIIEYNBAIOIINX JOCTONHYIO
>KM3Hb U CBOOOIHOE pa3BUTUE YeIOoBeKa». B aTol CBsI-
31 IOJKEH 3aMEeTUTh, YTO 3aKpEIUIEHHbIE 3[IeCh TaKue
KJTI0YEBBIC IJ11 KOHCTUTYLIMOHHOTO ITPAaBOIIOHUMAHUS
TIOHSITHS, KaK «IOCTOMHAS XXN3Hb» U «CBOOOIHOE pa3-
BUTHE YeJIOBEeKa», ellle He MOJyYrUId B Hallleil CTpaHe
HE TOJIbKO Ha[UIeXKaIlero MpakTUYeCKOro BOTUIOIIEHMUS,
HO M aJeKBaTHOTO MX 3HAYMMOCTH TEOPETUUECKOTO
OCMBICJICHUS.

Koncrutynmonnsiii Cyn P® BuauT cBoii BKJIaJ B
pelleHue 3Toi o011l TPOoOJIeMbI B ITOC/IeN0BaTEIbHOM
3aI1Te COINAIBHO-9KOHOMUYECKNX ITPaB rpakaaH, U
0COOEHHO TeX CJIOEB HaceJIeHUsI, KOTOPBIE OKA3aJINCh
OTpe3aHbl OT MPOLIECCOB MPUBATU3ALMM COLIMATUCTU-
YyecKoi co0CTBeHHOCTU. ITOCKOIbKY COOTBETCTBYIOLLIME
npaBoBbie TTo3unuu Koncturyumonnoro Cyna P®
AMEIOT BaXXHOE 3HAYeHME IS (POPMHUPOBAHUS OTE-
YeCTBEHHOU JOKTPUHBI COLMIBHBIX MIPaB, XOUy B OUe-
PEOHONM pa3 MOMAYEPKHYTh, YTO IIOI 3ALIUTOM TaKMX
mpaB Cyn IMOHMMAaeT HE roCygapCTBEHHYIO 0J1aro-
TBOPUTEIBHOCTD, MPOAUKTOBAHHYIO COOOpaKEHUSIMU
MOJUTUYECKOH 11€JIECOO0PA3HOCTU UM MOPAJbHOTO
xapakrepa, a peanusauuio ct. 1 Koncruryunu PO, co-
[JIACHO KOTOPOii Poccust SIBIIsSIeTCST HeMOKpPAaTHIECKIM
W MPaBOBBIM TOCYIapCTBOM, M CT. 7, 3aKpeIuIsionieit
KOHCTUTYLIMOHHBIE OPUEHTUPBI COLIMATbHOM MOJTUTUKU
rocymapctBa. ITostomy Konctutyumonnsiit Cyn PO
CTPEMUTCSI 00eCTIeYnBaTh IMYTEM COOTBETCTBYIOIIMX
KOMIICHCAIIMOHHBIX MEXaHU3MOB Hamboiee CaabbiM
YyjeHaM oOIllecCTBa paBEHCTBO CTaPTOBBIX BO3MOXK-
HOCTE!l B peayiM3allii UMM CBOMX OCHOBHBIX IIPaB U
cBoOo/. JlaHHas1 TpPaKTOBKA COLIMATbHBIX IPAaB HE 03-
HavaeT CHIDKCHUS 3HAUMMOCTH TaKHUX TPAIUIIMOHHBIX
«JIMOepaibHbIX» MpaB, KaK JUUYHbIE U MOJUTUYECKUE
npaBa. He o3HavyaeT oHa 1 HEMOOLIEHKY 3HAUYE€HUST KOH-
CTUTYLIMOHHO-IIPABOBOW 3a1lIUThI LIECHHOCTEW YaCTHOM
COOCTBEHHOCTH I 5KOHOMMWYECKOI CBOOOIEI.

31ech BaKHO OTMETUTh, UYTO MPU BCEX U3IEPKKaX
CTaHOBJIEHUSI UHCTUTYTa YACTHON COOCTBEHHOCTU B
rmocrcoBeTckoil Poccun cpopmupoBaBIiieecst B UTOre
IIPaBO YaCTHOM COOCTBEHHOCTH SIBJISICTCS BaXKHEUIIINM
MOCTUXXEHMEM OCYIIIECTBIEHHBIX B CTpaHe Mpeoo-
pPa30BaHU U OCHOBOM IJISI €€ IIOCJICAYIOIIErO MPaBo-

BOTro pa3BUTHSL. Jle/Io He TOJBKO B TOM, UTO YaCTHAS
COOCTBEHHOCTb — 3TO OCHOBAa CBOOOJHOIO Mpeapu-
HuMareJbcTBa. COOCTBEHHOCTbh — 3TO €AMHCTBEHHO
BO3MOXHAasl OCHOBA JJisi cBOOOIbI 1 mpaBa. Tam, rae
IMOJTHOCTBIO OTPUIIACTCS MPaBO WHIANBUIYATbHOM
COOCTBEHHOCTU Ha CpelcTBa MPOU3BOJACTBA, TaM He-
BO3MOXHBI cBoOoaa u mpaBo. [Toatomy nepen Kon-
ctutynuoHHBIM CynoM P® crouT o4yeHb HempocTas
3a[a4a ITOMCcKa OITUMAaJILHOTO OalaHca MEKITy 3alllUTOMN
COllMaJIbHBIX TIPaB TE€X CJI0EB HaCeJeHUs, KOTOpbIe
JIMIIIEHBI YaCTHOM COOCTBEHHOCTH, U obecreyeHueM
HayiexXalluxX rapaHTUM IpaBa 4aCTHOM COOCTBEHHOCTU
KaK BaXXHEMIIETO YCIOBHUS HOPMAJIbLHOTO IIPABOBOTO
pa3BUTHUS cTpaHbl. B 3TOM cMbIC/Ie MOXHO CKa3aThb,
YTO, MPOBEPSISI KOHCTUTYLIMOHHOCTh 3aKOHOIATeJIbCTBA
B COLIMAJIbHO-9KOHOMMYECKoIi chepe, KoHcTUTYIIMOH-
uoiii Cyn PO kaxasblii pa3 uIeT pa3yMHbIN OajlaHC 1
COpa3MePHOCTh MEXY rapaHTHel YaCTHOM COOCTBEH -
HOCTH, C OTHOM CTOPOHBI, U 3A1LUTOM COLIMAJIbHBIX IIPAB
HaceJIeHUs — C IPYTOW, BBIMOJHAS TAKUM 00pa3oM
POJIb CBOETO pOMIa «COLMAIBHOTO apOUTpa».
ITonoGHbIe MPOOIEMBI SIBJISIIOTCSI OMHUM U3 acMeK-
TOB 0OoJiee LIMPOKOI IMpobJieMaTUKU, CBI3aHHOI C MO-
HMCKOM ONITUMAJIEHOTO COOTHOIIEHHS MEXIY COLIMAIb-
HOI CIpaBeIJIMBOCTbIO U UHIMBUAYAIbHON CBOOOION.
B 57011 cBS13M X0Uy 0OOpaTUTh BHUMaHKE Ha TO OOCTOSI -
TEJbCTBO, UuTO Yeuaus KonctutyunonHoro Cyna o pe-
IIEHNIO KOHKPETHBIX ITPO0JIeM, CBSI3aHHBIX C COLIMATb-
HOI1 MHTeTpalKeil pOCCUIICKOTo 00IIeCTBa, BCeTma TaKk
WJIM MHaJe CBSI3aHbl C pa3BUTHEM MTOHMMaHUs TMpaBa
KaK IJTaBHOTO MHCTPYMEHTa COLIMAIbHON NHTETpalliu,
BbIpabOTaHHOTO YesioBedecTBOM. O1bIT paboThl Cyna B
JTAHHOM HaITpaBJICHUH ITO3BOJISICT, KaK IPEACTABIISIETCS,
clenaTh BBIBOA O TOM, UTO HaM HYXHa ceiuac Takas
KOPPEKTUPOBKA JOMUHUPYIOIIETO B MUPOBOI TEOPUH
U TIpaKTUKE JMOepaIbHO-UHINBUIYAIUCTUICCKOTO
IMoaxoaa K IMPaBOIIOHUMAHUIO, KOTopast IpUBHECTIA
OBl B caMO MOHSTHE MpaBa uaeu coauaapusma. To ecTb
HyXXHa IIpaBOBasl TEOPUsl, CUHTE3UPYIOIasl B paMKax
MOHSTHUS NpaBa WIeyu UHAUBUAYAIBLHOW CBOOOABI U
conuanabHOl commpmapHocTH. [lomarato, YT0 MMEHHO
TaKoOM MOAXOJ K NMPaBOMOHUMMAHUIO B HauOoJblIeHi
CTENEeHU COOTBETCTBYET MEHTAJIbHOCTU POCCUICKOIO
Hapoza, eTo IMPaBOBOMY M HPABCTBEHHOMY CO3HAHMUIO.
B 37011 CBSI31 XOUy HAITOMHUTD, YTO TSI PYCCKOU PHII0-
coum koH1a XIX — Havana XX B. (c ee yYeHUSIMU O
COOOpPHOCTH, BCEEAUHCTBE, BCEUEIOBEYHOCTH U T.II.)
OBLJIO XapaKTEPHO CTpeMJIEHUE COSAUHUTh Uaeto ab-
CTPaKTHOTO, 00E3IMIEHHOTO (hOPMAaJTEHO-IIPABOBOTO
paBeHCTBa ¢ UAYLIEH OT paHHETO XpUCTUAHCTBA uaeei
OTBETCTBEHHOCTHU KaXXIOTO HE TOJIBKO 3a ce0s1, HO 1 3a
IPYTUX, — CTpEeMJICHHE, KaK TOBOPST CITCIIUAINCTHI,
COIIacOBaTh B paMKaxX ITOHSITUS IIpaBa pa3yM U OyX,
cBOOOIY U MUJIOCEpAME, MPaBO U MpaBay, UHAUBU-
IiyaJlbHOe M collMalibHble Havyajia. Hanmewock, 4yTo 3T
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JIOCTUKEHUS pycCKO (hrtocodru mpasa oyayT BOCTpe-
OOBaHbI Halllel IOPUANYECKON TeOpUeid U TPAKTUKOM.
DTO MO3BOJIUT HAaM OCBOOOIUTHCS OT MPEACTABICHUI O
coMMIapm3Me Kak 00 UIeOIOTMH aBTOPUTAPHOTO TUTIA 1
Ha HOBOM YPOBHE BO3pOAUTh B Poccry commapucTckoe
MMPOBO33pEHNE, KOTOPOE BCE eIlIe 0CTaeTCs MOorpedeH-
HBIM O], 00JJIOMKaMU COLIMAIM3Ma.

CrpaBelJTMBOCTH Ay HAIO OTMETUTh, YTO IPOOJIe-
Ma POCTa COIMAIBLHON TOJISIPU3ald, TTOPOXKIAOIIas
TaKoe HepaBEHCTBO BO3MOXHOCTEU Jtoeil, KOTOpoe
NpuodpeTaeT 3aCTOMHbIE (POPMBI, UMEET OOLLIEMUPOBOIL
xXapakrep®.

OTo 6ena obulenaaHeTapHOTO MaciuTabda, u, Mo
MHEHUIO CIIeLIUAIMCTOB, «yXKe ceiiyac OYeBUAHO, UYTO
110 Mepe HapacTaHUsI HEpaBEHCTBA Ha HAllMOHAJIbHOM
U I100aJIbHOM YPOBHE BOMIPOCH! CIIPABEIJINBOCTHU
YCTPOMCTBA COBPEMEHHOTO MHUpa OYAeT CTaBUTCS BO
Bce OoJtee ocTpoii popme»’.

OnHako ocobeHHOCTh Poccuu 3aknouaeTcs B
TOM, YTO HBIHEIITHEE POCCHICKOE OOIIECTBO YXKe M0-
CTaTOYHO XOPOIIIO OCO3HAET CBA3b MEXKITY COIIMATEHO-
9KOHOMMYECKUMU TpobIeMaMU, CTOSIIIUMU Tepe
3HAYUTEJIbHOM YaCcThIO HAIIIMX COrpaxkaaH, U Hecmpa-
BEUTMBOCTHIO IIPMBATH3AIINN KPYITHOI COOCTBEHHOCTH,
MIpOBeieHHOMI B cTpaHe B 90-e TomBI IIPOIIUIOTO BeKa.
A 9TO HE TOJIbKO CTaBUT IO COMHEHHUE JIETUTUMHOCTD
CJIOXKUBILEHCS CUCTEMbI COOCTBEHHOCTH CO BCEMU BbI-
TEKAIOIIMMM OTCIOAA MOCISACTBUSIMH 1 pUCKaMU, HO
M BeZIeT K MOAPBIBY OOIECTBEHHOTO TOBEPHS K CIIpa-
BEIJIMBOCTU COLMAJIBHOIO YCTPOMCTBA B LieJIoM. Mexay
TEM, KaK XOPOIILO CKa3ajl U3BECTHBIA aMEePUKAHCKUIA
dunocod 1. Pons, cripaBeqIuBOCTL — «3TO TepBast
JOOPOIETENh COLMATBHBIX MHCTUTYTOB, TOYHO TaK XKe
KaK UCTUHA — IepBas J00pOoJAeTe b CUCTEM MBICIII»®,

W ecnu 3ta BaxHeiias 1o0poaeTeb HapylleHa,
TO COIIMAJIbHBIC U TIPEXKIIE BCETO IMOJUTUKO-TIPABOBBIC
WHCTUTYTHI HEe MOTYT (PYHKIIMOHNPOBATH B TOCTATOYHO
a(ppexTuBHOM pexume. [ToaToMy BOIIpoC O COOT-
HOIIIEHUU CIIPaBeIJIMBOCTU U MPABOBOM AEMOKpPATUHU
B CJIOXKMBILIEHCS CUTyallMy TTPpUOOpETaeT 0coOyIo aK-
TyaJbHOCTh. K coxaneHunio, Hallle 00IIecTBOBeACHUE
He MpOoSBISeT HaJjlexalllero MHTepeca K 3TOil TeMe.
OmHako ¥ Te HEMHOTHE UCCIIENOBaHUS, KOTOPBIE €CTh,
AT MUY 1T CEPhE3HBIX Pa3MBIIIJICHUHA.

B yvacTtHOCTH, OOpailiaeT Ha ce0sl BHUMaHUE CJie-
VIO BBIBOM, MEPEKINKAIOIINUICS B TIPOLIUTHPO-

¢ JlanHas TmpoOJieMaTHKa IIIyOOKO pa3paboTaHa, B YaCTHOCTH,
B Tpydax TaKMX M3BECTHBIX dKOHOMMCTOB, Kak [l. Cturiui,
T. IMuxettyu u np. (cM., Hanpumep: Cturun J. LleHa HepaBeH-
ctBa. UeM pacciioeHMe oOOIlecTBa rPO3UT HallleMy OyIyIlemy.
M. : Bkemo, 2015 ; MMukertu T. Kanuran B XXI Beke. M., 2015
U ap.).

7 Mancypos B.A., Uepnbimn M.®. CounanbHast ClipaBelTMBOCTb:
TEOPETUIECKUII U SMIUPUUECKUl acreKTol // CTyaeHuecTBO
Poccun o conmaibHOM HepaBEeHCTBE U COLUATLHOM CTIpaBe TN -
BocTu. MockBa — Ekarepun6ypr, 2016. C. 34.

8 Posn 1. Teopust ciipaBemuBoct. HoBocubupck, 1995. C. 19.

BaHHBIM BhIcKa3biBaHUeM A. M. CoKeHUIIBIHA U3 eT0
U3BeCcTHOM paboThl «Kak HaM obycTpouTh Poccuio».
CeroaHs, mogYepKrBaeT OAUH M3 aBTOPOB HEMHOTO-
YUCICHHBIX MCCIICIOBAHM 110 IIPOOJIeME COOTHOIIICHUS
CIIPaBeUTMBOCTH U IeMOKpPAaTUU, PeUb JOJDKHA UATH
«HE CTOJIbKO O TepecTpOoiiKe, paluKaJlbHOW TpaHC-
¢dopMalu OOIIECTBEHHO-MMOJUTUIECKON CUCTEMBI
B CTOPOHY ee¢ Jubepanu3allni U AeMOKpaTU3alliu,
CKOJIBKO O «IOCTPOMKe» TpagulInoHHOTO misd Poccun
MHCTUTYTa CUJILHOTO TOCYJapCTBa U MEPCOHUPUILIPO-
BaHHOI MOJIE/IM BJIACTU peaIbHbIMU (2 HE UMUTALU-
OHHBIMH) CTPYKTYpPaMHM AEMOKPATUU U I'PakKIaHCKOIO
obmiecTBa. PeanbHast meMOKpaTU3aIIAS ITIOJTUTHYECKOM
CUCTEMBbI JOJIKHA OCYLIECTBISIThCS B IEPBYIO OYEPEAD
Ha MECTHOM (JIOKaJbHOM) YPOBHE U JIUIIb IMOCTEIIECH -
HO «IIPOHMKATb» Ha YPOBEHb «0OJIBILION MOJIUTUKI»’.
Takoit OCTpOXHBII, B3BELIEHHBIN MOAXO/ K MpobieMe
MPEACTaBISIETCS KOHCTPYKTUBHBIM M IUIOAOTBOPHBIM,
MOCKOJIbKY, HE OTpUIIasi BAXKHOCTHU JaJbHEHIIIEero ae-
MOKPaTUYECKOTO Pa3BUTHUS CTPaHBI, OH (pUKCHUpYET
HEO0OXOMUMOCTD ITOCTEIIEHHOTO ITPOIBUKECHUSI CHU-
3y BBEpX — OT MaJIOM ITOJUTUKN MYHUIIMIIATEHOTO
YPOBHSI K TaK Ha3bIBaeMOIi OOJIbIION MOJUTHUKE Io-
cyngapctBa B HejoM. [lokazaTenbHO, YTO K MOAOOHBIM
BBIBOZAM MIPUXOISIT U aBTOPH BeChbMa MHTEPECHOTO
COLIMOJIOTUYECKOTO UCClIeq0oBaHUsl, MPOBEIEHHOTO
no merony (okyc-rpyni. OTMeuas, 4YTo XapaKTepHOit
0COOEHHOCTBIO HBIHEIIHETO 3Tara MOCTCOBETCKOTO
pPa3BUTHUS CTPaHBI SBJISIETCS OTKa3 OOIIEeCTBA OT JO-
MHWHHMPOBABIINX J0 3TOTO MPEACTaBICHUI O TOM, 4TO
«CUJIbHBIN IIPaBUTEJb, OIIUPAIOIIUIACS HA JIETUCTCKYIO
dunocoduio, HaBeIeT MOPSIAOK U YCTPAHUT BCIKYIO
HECIPaBeIMBOCTh» ', OHU CBSI3BIBAIOT ITYTU IOCTPO-
eHus OoJiee CIpaBeJIMBOrO OOIECTBA C pa3BUTUEM
caMOYIIpaBJICHUSI MyHULIMIIAJIUTETOB! .

OpHako TIpH BCeil 3HAYUMOCTU (DOPMUPOBAHUS Y
POCCUMCKIX TpakIaH HaBBIKOB OOIIIECTBEHHOM aKTHB-
HOCTU Ha YPOBHE MECTHOIO CaMOYIpaBJIeHUST HeJIb3sl
HEOOLIEHMBAaTh TO OOCTOSITEILCTBO, UTO TapaHTUPO-
BaHHble KoHCTUTYLIME 5KOHOMUYECKas cBOOOJa U
9KOHOMUYECKAs] KOHKYPEHIIUS B CBOEM JIOTUYECKOM
pa3BepTbIBAHUU JOMOJHSIOTCS MOJIUTUUYECKON CBO-
00101 U MOJMUTUUYECKON KOHKYpeHLIMel, OCHOBaH-
HOW Ha MPUHIIHUIE IMOJUTAICCKOTro IUTIopaIn3Ma.
OOIIHOCTH B3IJISIOB, LieJIel, IEHHOCTE! M MHTEPECOB

®  Kanapm I'HO. CnpaBemmuBocTs U IeMoKpaTus. Poccmiickumit
KoHTeKCT // ®Punocodcekue Hayku. 2015. Ne 12. C. 53,

10 Benmanosckuit C., Hukonbckast A. Yka3s. cod.

" «B 90-e rombl, — MUIIYT OHM, — BOIPOC O CAMOYIPABICHUN
MaJbIX U CpeHUX FOPOJOB HEe HAXOAWJI IOHUMAHUS U BOCIIPU-
HUMAJICS TIOYTH C yXKacoM (OIMH M3 aBTOPOB JIMYHO TTPOBOMIUIT
Goxkyc-rpynnbl). Eciiv u3MeHeHus B JIOKYce KOHTPOJISI ¥ TOTOB-
HOCTH K TIepeMeHaM JAeUCTBUTEIBHO MTPOUCXOIST, 1IeJiecoo0pas-
HO BEPHYTBhCS K 3TOMY BOIPOCY XOTSI ObI Ha YPOBHE HayJHBIX
uccrenoBanuii. Heobxomuma paavkajibHO WHAs KOHLEMLUS
pPa3BUTHS TOCYIapCTBa (HE Ta, YTO MPUHSTA CETOMHS BIACTHIO).
Bo3MoxHBIIT BapuaHT — nepeaadya NOJTHOMOYUI B MyHULIMIIA-
JIUTETBI» (TaM Xe).
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B TMOJIMTUYECKON XU3HU MPUBOAUT K 0O0pa30BaHUIO
Pa3IMYHBIX MOJUTUYECKUX OObeAUHEHUI, KOTOPhIE
C0 BpeMeHeM 0(OPMIISIIOTCS B ITOJTUTUYECKYE TAPTUH.
DTOT MpOoIeCcC TOJLKEH MPOTEeKaTh TAKMM 00pa3oM,
YTOOBI B UTOTE rOCyIapCTBEHHAs BIACThb (DAKTUUECKU
He oKa3ajiachb MOHOIOJU3UPOBAHA KAKOW -T1M00 OMHOM
HapTUei, rpynmnoi, opraHu3anuein U CTOAIIMMU 3a
HuUMU cujiamiu. [Toaromy HeoOX0AUMO, YTOOKI y OIIIO-
3ULIMHU ObLIa peajibHast BO3MOXHOCTb IMPUX0/1a K BJIACTU
B paMkax KoHCTUTyMu, T.e. Ha HaYajiaxX Y€CTHOM Mo-
JIMTUYECKON KOHKYPEHIIUH.

ITpu 5TOM Ha0 MOHKUMATh, YTO CAMO IO CE0E HAJIU -
YK€ HECKOJIbKMX WM JaxKe MHOTUX MapTUii ele He Ta-
PaHTUPYET YCTOUYMBOM paBOBOM neMokpaTuu. Tpedy-
I0TCS 1OCTaTOYHAsI CTAOMJIBHOCTD ILTIOPATUCTUYECKOM
CHUCTEMbI, KOHCOJM ALK COLIMATbHbBIX CHJI U IBVKEHUI
Ha OCHOBE KOHCTUTYLIMOHHO-IPABOBbIX LIEHHOCTEM,
MpeAoTBpallleHUe PE3KUX KPEHOB B CTOPOHY MPAaBOTo U
JIEBOro pamuKainiMa. B opraHnzanioHHOM IU1aHe pe-
aJbHas JeMOKpaTust Hanobosee 3 HEeKTUBHBIM 00pa3oM
obecrieunBaeTcs ABYXIIAPTUIMHOM (IBYXOJIOKOBOI) CH-
CTEMOIA, TT03BOJIsIIONIEl C(HOPMUPOBATH MOTUTUYECKYIO
BOJIIO OCHOBHBIX COLIMAIBHO-TTOJUTUYECKUX CUJT KaK B
3JINTaX, TaK U B Maccax. KOHKypeH1IMs1 3TUX CUJI B Ma-
paaurme «Ipassiiee 00AbIIMHCTBO — MapJiaMeHTCKast
OIMO3ULIMST» MPEAOTBPATUT MOJUTUUECKYIO CUCTEMY OT
3aCTOSl M 3aTHMBAHMSI, CO3MACT «IIPOBETPUBAHUE IO~
JINTUIECKUX JIETKUX» TOCYIapCTBEHHOTO OpraHm3Ma,
MO3BOJIUT 00ECIEYUTh HE TOJBKO «CYIIAEMOCTh», HO
U «CJIBIIIMMOCTb» CO CTOPOHBI BJIacTh UMYIIMX. [Ipen-
BUW3KY, YTO MEHSI MOTYT YIIPEKHYTh B KOHCTPYUPOBAHUU
HWCKYCCTBEHHBIX TEOPETUYECKUX CXEM, OTOPBAHHbBIX OT
«KUBOW» MpaKTUKU. MexXay TeM UMEHHO MO TaKUM
«cxeMaM-yepTexaM» co3faBajlach JAByXHapTUHas
cuctema CIIIA, xak 1 Bc UX KOHCTUTYLIMOHHAS T10-
Jutryeckas cucrema. [1oaTomy Mory TOIbKO €lle pa3
MMOBTOPUTH: HET HUYETO MPaKTUYHEE XOPOIlIeil TEOPUH.
He 3a30pHO ¥ 3aMMCTBOBAaTh YY>KOM OMBIT, TOCKOJIb-
KY, K COXaJeHMIO, HE Mbl M300peJM U BHEIPUIU OTY
«TEOPETUYECKYIO CXEMY», BBIIEPXKABIIYIO IIPOBEPKY
MHOTOBEKOBOW MpakTUKON. XOTS HEAb3s1 HE YUUThI-
BaTb U TOT (haKT, UYTO HIHEIIHSISI MOJEb TNOepaIbHOM
MPENCTABUTEIbHON AEMOKPATUY YXKE HE CIPABIISIETCS
C COBpeMEeHHBIMU BbI3oBaMu. [loaToMy HeoOxoauMm
MOMCK HOBOM, 3¢(eKTUBHOI MOJIe I HAPOAOBIACTHUS,
MpuyYeM OOILEero I BCeX pelienTa 31ech HeT'?,

Brpouem, He mpeTeH1ysl Ha HAyYHBIM aHAIU3 3TOM
HUCKJIIOUUTENIBHO CJIOXHOMN TEMbI, XOUY JIMLIb MOIYEP-
KHYTbh, YTO Ipo0JieMa COLMaTbHOI CIpaBedIMBOCTU

12" Tak, Mo MHEHMIO aMeprKaHCKoro corroniora b. bapbepa, naxe

10 3amaJHBIM MepKaM CYIIECTBYIOT pa3NyHbIe AeMOKpaTHyie-
ckue npaktuku. Hanpumep, LlIBeituapusi BeipaboTasa KOMMY-
HaJbHOE U KOJUIEKTUBUCTCKOE MOHSTHE CBOOOIbI, COTJIACHO KO-
TOPOMY CBOOO/Ia KOMMYHBI BCET1a ObljIa MPEBbILLE MTPaB YaCTHOM
CcOOCTBEHHOCTU. B oTyinuMe oT 3TOro aHra0-aMepuKaHCKoe Mo-
HSTHE CBOOO/IBI BO IJIaBY YIJIa CTABUT JIMYHbBIE U YACTHBIE ITPaBa.

B €€ CBSI3U C MPOOJIEMON 1eMOKpPAaTUu TpedyeT ceiyac
0c000ro BHUMaHMsI CO CTOPOHBI KaK HAy4HOT'O COO0IIIe-
CTBa, TaK M BceX BeTBeil BiaacTu. be3 Hamiexaiiero
peleHusl 3Toi nmpo0bJjieMbl HA YPOBHE IOPUAUYECKOM
TEOPUHU 1 TIPAKTUKI HEBO3MOXHO B IOJDKHOI Mepe pe-
aJIM30BaTh PABOBOM MOTeHIMAN Hallleli KoHcTuTyimu.

[To-npexxHeMy aKTyaJIbHOM U BecbMa 00J1e3HEHHOMI
JIJIS1 O0lLLIeCTBA OcTaeTcs IpobJieMa KOPPYITLUU, KOTO-
pad (Kak roka3anu Tparnyeckue coobitus B Kemepose)
yXe mproOpesia OmacHbI JUIS XKU3HU JIIOAe XapakTep.
HecMoTpst Ha oco3HaHME W BJIACTHIO, U OOILIECTBOM
MaclITabOB U 3HAYEHMs JAaHHOM MpoOJeMbl, B 3TO
00JIaCTH MCIIOIb30BaHbI JAJIEKO HE BCe MMEIOIIECs
pe3epBbl. B yacTHOCTH, CYMTaI0 HEOOXOAMMBIM E11Ie pa3
00paTUTh BHUMaHUE Ha TO OOCTOSITENILCTBO, YTO CT. 20
Konsennun OOH npotus kKoppynuuu «He3zakoHHOe
oboraiieHre» 10 CUX ITOP He CTajla 9acThI0 POCCUICKOM
MPaBOBOI CUCTEMBI TTOJI IIPEIJIOTOM TOTO, YTO OHA He
BIIMCBIBAETCA B IEVICTBYIOILEE POCCUIICKOE 3aKOHOAA-
TEIbCTBO. A MexXay TeM B Haueit KoHcTuTyuuu HeT
HUYETO, YTO IMPEISITCTBOBAIO OBl MMILJIEMEHTAIIUT
MOJIOKEHU 3TOM cTaThu. HarmmoMHIO, 4YTO KOppyMIys
B IIEPEBOJIE C JJATBIHU — 3TO IIOpYa, pa3pyllieHue, pas3-
JIoxkeHue. B maHHOM ciydae pedb UACT O Pa3IoXeHUN
WHCTUTYTOB BJIACTH, YTO UPEBATO pa3pylIcHHEM TOI
CHCTEMBI OOIIIECTBEHHBIX OTHOIIIEHUI, Ha KOTOPYIO
JIaHas BjacTh pacrnpoctpaHsiercs. [Toatomy 0opbba ¢
KOPPYIILIMEN — 3TO XM3HECHHO BaXXHBIN IS HAIETO
o0bIIecTBa BOIIPOC, 0e3 pelIeHUsT KOTOPOro HEBO3-
MOHO TOCTUYb UICKOMOTO OOIIIECTBEHHOT'O COTJIACHSI.

Ananusupysa 3HadeHne Konctutyuuu PO mis
WHTErpallii POCCHUICKOTO COIIMyMa, Halmo O0paTUTh
BHUMAaHWE Ha BBICKAa3bIBaHUE AUpeKTopa MHCTHUTYTa
couuosiorun PAH M.K. TopiiikoBa o ToM, YTO OJHUM
U3 HauboJsiee 3HAYMMBIX PECYPCOB CILJIOUESHUSI HAIIIETO
o0IIecTBa SIBISIETCS TpaxXIaHCKasT UICHTUIHOCTD,
KOTOpasi «BHOCHUT BaXKHBII BKJIAI B YKpEIUICHUE yBe-
PEHHOCTH JIIOJell B 3aBTpalllHEM THE, HaXOMUT ITOM-
TBEPKIEHNE B MACCOBOM CO3HAHMM POCCHSTH» 3.

IMonaraio, 9TO OCHOBY I'paXXIaHCKON MOCHTUNY-
HOCTH YeJIOBEeKA, CBSI3aHHOM C OIIYIICHUEM UM IIpH-
HaJJIeXXHOCTH K «MHOTOHAIlMOHAJILHOMY Hapony,
coeIMHEHHOMY, — Kak cka3aHo B [Ipeambyne KoH-
crurynun P@®, — oOmieit cynp00ii Ha CBOEH 3eMJIe»,
COCTaBJISIeT KOHCTUTYLIMOHHASI MIEHTUYHOCTh. O0 3TOM
s ¥ XOTeJ OBl cKa3aTh Jajee.

Koncmumyuyuonnasa udoenmuunocms. SIBHO BbI-
paxXeHHOe B IOCJIeIHME TOObI CTpeMJICHHE Pa3HBIX
TOCyIapCTB K OCMBICIICHUIO ¥ OTCTAMBAHMIO CBOEH KOH-
CTUTYLUMOHHO-TIPAaBOBOM MIEHTUYHOCTU B KOHEYHOM
UTOre OOYCJIOBJEHO, KaK U OOJIBIINHCTBO COBPEMEH-
HBIX TOJIMTUKO-TIPABOBBIX TPEHIOB, INIO0AIM3AIINCH,
MIpUBEAIIei K TCKTOHUISCKIM CIBUTaM BCE CUCTEMBI
MMPOYCTPOICTBA. DTU CABUTU M TIOPOXIEHHBIC UMU

13 TopmkoB M.K. Vkas3. cou. C. 9.
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W3MEHEHHS HeCyT B ce0e He TOIBKO 0J1aro, HO TaKKe
OIPOMHBIE PUCKHU U YKe BITOJTHE OYEBUIHBIE UBIEPKKU,
KOTOpBIE (XOTsI M B pa3HOM CTEIIEHM ) KacaloTCs PSIOBBIX
JII0Zei BO Bcex perroHax mupa. OTciofa 1 XKelaHue
IIPOTUBONOCTABUTh CTUXMHHBIM IpPOIleccaM COIIHO-
KYJBTYPHOH I100anu3aluu MOHUMaHue COOCTBEHHOM
cnenuduKu, He MoaJamlIeiicss YHUBEpCATU3aliu.
Ha ypoBHe MaccoBOro Co3HaHUS 3TO IPOSBISIETCS B
CTpeMJICHUU C(HOPMYIUPOBATh CBOIO PEJINTHO3HYIO,
HallOHAJIBHYIO WY PETUOHAIBHYIO (HalpUMED, €EBPO-
MeNCKy0) UACHTUYHOCTh, BO3POAUTDH TPaIUIIMOHHbBIE
LICHHOCTH M T.1I. A Ha YPOBHE OPTraHOB I'OCYIapCTBEHHOM
BJIACTH — B CTpEMJICHUH TIPEIOTBPATUTh pa3MbIBaHIE
HallMOHATbHO-TOCYAaPCTBEHHOTO CYBEPEHUTETA U YT~
BePIUTh KOHCTUTYLIMOHHO-IIPABOBYIO MIEHTUYHOCTD
rocymapcTna.

Ha pucku u m3mepXKu TiIo0anm3aliuy HaKja-
NIBIBAETCS HEAOBOJIBCTBO TpaxXIaH HAIlMOHAJIbHBIX
rocynapcTB 3KCIaHCUell HaaHAlIMOHAJbHOIO pery-
JIMPOBaHMSI, TeMOKPATUICCKUN Me(UIIUT KOTOPOTO
CTaHOBUTCS Bee 60j1ee 0ueBUTHBIM. OCc000 CIIeIyeT BhI-
JIEJIATh TPOOJeMy JEMOKPATUIEeCKOTo AeULINTa Hal-
HalMOHAJIbHBIX OPTraHOB I10 3a1LUTE IPAB YEJI0BEKA, B
ToM umcite u EBporeiickoro Cyma o rmpaBam 4eaoBeKa.
C MOMeHTa BCTYITUICHUS B CHUTY JIOTTOTHUTEIBHOTO TIPO-
Tokoma Ne 11 x KoHBeHLIMY 0 3alluTe IpaB YeJIoBeKa
1 ocHOBHBIX cB0O0A ECITY noyuni Bce popmabHbie
BO3MOXHOCTH JIJISI TOTO, YTOOHBI IIeJICHAIIPABICHHO M3~
MEHSTh KOHBEHIIMOHHYIO CUCTEMY 1 O0Jiee CBOOOIHO
BOILIOIIATh B KM3Hb CBOI0 aKTUBMCTCKYIO MO3UIIMIO.
[Tpu 5TOM BIUsSHUE IPaKIaH €BPOIEHCKUX TOCYIapCTB
Ha caM Cya IIpakKTUIECKU CBEIEHO K MUHUMYMY, 4TO,
C OHOI CTOPOHEI, ITO3BOJISIET 00ECIICYNTh HE3aBUCH-
MOCTb JAHHOTO OpraHa, HO C APYroif CTOPOHBI, AeJIaeT
€ro OTOPBAaHHBIM OT PEaJIbHBIX COLIMAIbHBIX MOTPEO-
HOCTEH 1 OT PEaIbHOIO KOHCEHCYCa, KOTOPbIA NMEET
MECTO Ha YpPOBHE HaIlMOHAIbHEIX TOCYIaPCTB.

Bce 3T0 mopoxmaeT HEOOXOAUMOCTb CO3AaHUS
oInpeneaeHHbIX KOHTPJIUMUTOB (KakK Ha3blBaeT IO-
JIOOHBIE IIPAaBOBBIE MHCTPYMEHTHI KOHCTUTYLIMOHHBII
Cyn Urtanuu), KoTopble HE JaBaii Obl HaIHAIIMO-
HaJIbHOMY IOPUCAMKIMOHHOMY OpraHy IIarHyThb B
CBOEI aKTUBUCTCKOU AEATETBHOCTU CIULIKOM JAJIEKO.
ECIIY o6amaet xopo1iro pa3paboTaHHOI1, HO OT 3TOTO
HE CTaHOBSIIIEHCS MeHee IMPOTUBOPEUNBON TOKTPU-
HOI mpenesoB ycMoTpeHusi. OnHaKo HallMOHaJIbHbIE
rocygapcrBa o6jagaoT (1 3TO MpSIMO CeayeT U3 UX
KOHCTUTYIIWIA) CBOMMH IIpeeIaMU YCTYITYNBOCTH, KO-
TOpPBIEC OUePUNBAIOTCS MX IOHMMAaHNEM HaIlMOHATLHOM
KOHCTUTYUMOHHON UAEHTUUYHOCTH.

I[ToHsTHE KOHCTUTYLMOHHON MIEHTUYHOCTU B
POCCHUMCKON KOHCTUTYLIMOHHO-IIPABOBOM MPAKTUKE
BIIEPBBIC OBLIO MCIOJh30BaHO B MOCTAHOBICHUSIX
Koncruryumontnoro Cyna P® or 14 utong 2015 .
Ne 21-ITu ot 19 anpeinst 2016 L. B CBSI3U C BOIIPOCOM O

BO3MOXXHOCTH MUCITOJIHeHUS TocTaHoBiaeHus ECITY
oT 4 mions 2013 1. mo neny «AHuyyroB u Il1lankoB mpo-
TMB Poccuu», B KOTOPOM YTBEpPKAaJloCh, UYTO HOpMa
poccutickoit Koncruryumu (4. 3 ct. 32), 3amperaronias
yJacTHie B BRIOOpAX JJISI JIUII, COAEPKAIIMNXCS B MECTaX
JIMIIIEHUST CBOOOMBI, HE COOTBETCTBYET EBpomnerickoii
KOHBEHIIMHU O 3allliTe MpaB yeJoBeKa U OCHOBHBIX
cBoOoa. OmHAKO TeOPETUIECKIE ITOAXOIbI K 3TOM ITPO-
6;1eMe HauaIu (OpMUPOBATHCS 3HAUUTETBHO paHbIIIE:
TOJTYKOM 3[1€Ch ITOCTYKUJI0 U3BECTHOE J1eJI0 «MapKuH
npotuB Poccun».

HecomHeHHOe BiausiHME Ha pa3pabOTKy COOTBET-
CTBYIOIIEH TOKTPUHBI OKa3aia 3apyoexKHasl IIpaBoBast
MpaKTUKa, KOTOPasl YK€ JOBOJIbHO AKTUBHO MPUMEHSIET
JTaHHoe MoHsaTue. KoHLenu1Io Uiy uaeto KOHCTUTYLIM -
OHHOM MIEHTUYHOCTHU B TOM WJIM MHOU Mepe NCIOJIb-
3YIOT OpraHbl KOHCTUTYIIMOHHOTO KOHTPOJIS IT0 BCEMY
MUPY 1151 0O0CHOBaHUS Hanbosee CIOXKHBIX PeLIeHUH.
IIpu 3TOM OHM YacTO UCXOAAT U3 TOTO, YTO UMEHHO
nycaHass KOHCTUTYLMS SBJSICTCS KBUHTACCEHIIUCH
KOHCTUTYIIMOHHOM MIEHTUYHOCTH Haumu. Hammpumep,
DenepanbHBIN KOHCTUTYHIMOHHBIN cyn ®PI” ormeuan
B CBOUX peIlIeHUIX, YTO B OCHOBHOM 3aKOHE CTpPaHbI
CYIIECTBYIOT TaKHE IOJIOXKEHMS, KOTOPHIE BBIPAXKAIOT
¢yHIaMEHTAJIBHBIE OCHOBBI HEMEIIKOTO TOCYIapCTBa
U KOTOpbIE HE MOTYT OBbITh U3MEHEHbI. A BepXoBHBIi
Cyn Uuauu B nene Minerva Mills Ltd. v Union of India
MIPSIMO CKa3aJl, 9T0 « KOHCTUTYLIMS — 3TO AparoeHHOe
Hacjienne, MICHTUYHOCTh KOTOPOTO HEBO3MOXHO M3-
MEHUTH>.

Oco00 caenyeT BblACAUTh 3Aech Upnanguio,
KoHcTuTymmst KoTopoil moMenaeT IIeHHOCTH CEMbH
¥ KaTOJIUIIN3M B LIEHTP KOHCTUTYIIMOHHON MIEHTUI-
HOCTHU rocyaapctBa. UMeHHO Mo 3TUM BoIlpocaM
CYIIECTBYET JJIMTEIbHAss U BeCbMa IPOTHBOPEUYMBAs
npaktrka ECITY npotus Upianoum, roe 10 CUX Op
peryanpoBaHue abOpPTOB OCTAETCA CAMBIM CTPOTHM
cpenu rocyaapctB Coseta EBpornbl. I1pu atom ECITY
OTKa3bIBAaETCSI OKOHYATEJbHO MPU3HATh MPJIaHICKOe
peryaupoBaHNe U OCHOBAHHYIO Ha HEM IIPaBOIpPHU-
MEHUTEJIbHYIO TIPAKTUKY He COOTBETCTBYIOIIMMHK EB-
porieiickoit KoHBeHIIMU. He o3HavaeT 11 3TOT IpuMep
Hpnanauu, uro ECITY oTyacTu mpr3sHaeT CyiiecTBO-
BaHME KOHCTUTYIIMOHHOM MICHTUIHOCTH TOCYyIapCTB,
B KOTOPYIO OH HE MOXKET BMEIINBATHCS?

B n1aHHOM KOHTEKCTE OCOOEHHO HEMOHSTHBIM U
COMHUTEJIbHBIM C TOUKHU 3PEHMS TOCIeA0BATEIbHOCTHU
npeneneHTHOU pakTuKu ECITY BRINISIAUT ero HexXe-
JIaHWEe TIPUHSATH BO BHUMaHNE OCOOCHHOCTH POCCHIA-
ckoit KoHCTUTYLIUM, ¥ B YaCTHOCTH TO OOCTOSITEIBCTBO,
YTO KOHCTUTYLIMOHHASl HOpMa, IIPU3HAHHAsI HE COOT-
BeTcTBYMWOILIEl EBponeiickoii KOHBEHLIMM, HE MOXKET
OBITH TIepecMOTpeHa heaepaTbHBIM 3aKOHOAATEIIEM.
SI umero B Bumy HOpMbI 4. 3 cT. 32 KoHctutyuun PO,
COIJIACHOM KOTOPOM JIMIIA, CoAepKalluecs B MeCTax
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JIMILIEHUsT CBOOOIbI, HE 00JanaloT U30MUpaTeIbHBIMU
npaBamu. Ilo Hameilt KoHCTUTYLIMM MEPECMOTp 3TOM
HOPMBbI, OTHOCSIIENCS KO BTOPOM IJ1aBE, BO3MOXEH
JIMIIb B pe3yibTaTe MpUHATUS HOBoil KoHcTuTymum
cTpaHbl. Pacuer xe Ha To, YTO MOAOOHBIN KOHMIUKT
MOXET ObITh PelIeH 3a CYET aKTUBUCTCKOIO TOJKOBA-
Hus HopMbl KoHcTutyunonHsiM CyaoM (4ero, coo-
CTBeHHO, U oxumanu oT Hac cynbu ECIIY), ssBHO He
COOTBETCTBOBAJ BO3MOXHOCTSIM KOHCTUTYLIMOHHOTO
npaBocyaus. JIeao B TOM, UTO HallMOHAJbHbIE OpraHbl
KOHCTUTYLIIOHHOTO KOHTPOJISI HEe 00J1a1al0T TOi cTere-
HbIO CBOOO/IbI B TOIKOBAaHUU KOHCTUTYLIMU, KOTOPYIO
mo3BoJTIOT cede cynmpr ECITY B cBOEM TONKOBaHMH
a0CTpaKTHBIX MoJoxkeHU1 EBponelickoit KOHBEHLIMU.
DBosoTuBHOe TonKoBaHue KoHnseHn EBporneiickum
Cymowm, 110 CyTH Jiej1a, HallpaBJeHO Ha CO3JaHIe HOBO-
T'0 YHU(PUILIMPOBAHHOTO €BPOIIEHICKOTO IIPABOIIOPSIIKA.
A HalMoHaJIbHAsi KOHCTUTYLIMOHHAS I0CTULIMS OoJjiee
TECHO CBsI3aHA TEKCTOM KOHCTUTYLIMH, SBJISIOLICHCS
HWTOTOM HMCTOPUYECKM OOYCIOBICHHOTO HAIlMOHAJb-
HOTO KOHCEHCYCa, BBIPAXKAIOIIETO KOHCTUTYLIMHOHHYIO
UIEHTUYHOCTb POCCUMCKUX rpaxkaaH. KOHCTUTYLIMOH-
Hblii Cyn HEe MOXET BBIATU 3a Mpeaesbl TOJIKOBaHUS,
yCTaHOBJICHHbIe KaK caMoil KoHcTuTyuueit, Tak u
CJIOXXUBIIMMUCS BHYTPU OOLIECTBA KOHBEHIUSIMU,
JieXallMMU B OCHOBE KOHCTUTYLUMOHHOMW UIAEHTUY-
HOCTH Hapoja.

Ecnu cornmacuthcst ¢ TeM, YTO KOHCTUTYLIMOHHAS
HICHTUYHOCTDb OTpaXkaeT pe3yJIETaT OOIIeCTBEHHOTO
coriacus rpaxaaH rocyapcTna 1o BompocaM MoHuMa-
HUS MpaB yeoBeKa, T.., 110 CYTH JeJia, 0 BOIIpocaMm,
CBSI3aHHBIM C TIOHUMaHUEM TOTO, YTO €CTh YEJIOBEK
MU B 9YeM COCTOMT €TO YeJIOBEYECKOEe JOCTOMHCTBO, TO
TOrJa Hajgo MpU3HaATh clieayoouiee: 1) obliecTBeHHOe
corjlacie B BOIIPOCe O IMpaBax YeJOBeKa B pa3IMYHbIX
roCyIapCTBax MMeeT COIMOKYJIBTYPHYIO CIIEIU(MUKY
1 2) 3TO UMEHHO 0bujecmeerHoe Corjacue, KOTopoe
yCTaHaBJIMBAETCSl OOJBIIMHCTBOM OOIIECTBA U YCTa-
HaBJIMBAeTCs 045 00AbUUHCMEA.

4 BOBCe HE MMEIO B BUILY, YTO TEOPUS KOHCTUTY-
LMMOHHON MACHTUYHOCTH OpUEHTHUPOBAHA JIUIIb Ha
3alIMUTy MpaB OoJblIMHCTBA. HO X0uy mogyepKHYTb,
YTO MIpaBa MEHBIIIMHCTB MOTYT OBITh 3aIMIIIEHBI B TOI
Mepe, B KaKoii 00JIbILIMHCTBO C 9TUM coriacHo. Henb3s
HaBSA3BIBaTh OOIIECTBY 3aKOHOMATEILHYIO HOPMAaTHUB-
HOCTb, OTPMLAIOLIYIO WM CTaBSIIYIO MOJ COMHEHUE
0a30BbIC LIEHHOCTH 00Iero Ojara, pasaesieMble
OOJIBIIIMHCTBOM HaceJeHUs cTpaHbl. CIIOBO «HEIb3s»
HMeeT 37eCh pa3Hble OTTEHKHU. Bo-mepBBIX, IPOCTO
HEBO3MOXHO B T€UE€H1E CKOJbKO-HUOYIb JTUTETLHOTO
BpEMEHU yIepXKUBaTh Pa3pbIBbl MEXIY €CTECTBEHHBI-
MM COLMAIBHBIMU OIMYIICHUSIMU 0J1aroro, TOKHOTO
U CIIPaBeIIMBOTO — U IIPaBOBOM HOPMATUBHOCTBIO.
A BO-BTOPBIX, 3TO, KaK MPaBUJIO, HEBEPHO U MO CYTH,
IMOCKOJIbKY UMEHHO IMO3UILIMSI OOJIBIIMHCTBA BhIpaXKaeT

HapOIHYI0 MEHTAJIBHOCTh CO BCEU €€ COIMOKYIBTYp-
HOM CITeliM(UKON B ITOAX0AaX K PEHICHUIO STUYECKIX
BOIIPOCOB, CBSI3aHHBIX C pa3IMYeHHEM A00pa U 37a.
[ToaToMy BaxkKHO MMOHSATH, YTO UMEHHO B 3TOM IO3UIINHN
OOJIBIIMHCTBA UMEET INIyOOKHE KYJIBTYpHBIC KOPHMU,
KOTOpbIE HEJIb3s 0e3MyMHO U 0€30TBETCTBEHHO MOJ-
py0aTh, a YTO MOXKET ObITh MOAKOPPEKTUPOBAHO ITyTEM
COBEpPIIICHCTBOBAHMS HAPOIHOTO MPABOCO3HAHMSI.

N ecnu «ripogBUHYTass» B IIPABOBOM OTHOIICHUU
YacTh OOIIEeCTBA IOJAraeT, YTo OOJBLUIMHCTBO HEI0-
CTaTOYHO JejaeT VIS 3alllUThl IIPaB MEHBIITMHCTB U1
JMIOCTOMHCTBA JIMIHOCTH, TO OHA (3Ta «IIPOABUHYTAS»
4acTh) AOJKHA HAWTU CLIOCOOBI CJIOBOM U JIEJIOM yOe-
JTIUTH OOJIBIIIMHCTBO B HEOOXOAUMOCTH COBEPILIEHCTBO-
BaHUS €T0 IPaBOBOr0 CO3HAHUsI. DTO CJIoXKHas padoTa,
He paccuMTaHHas Ha OBICTpBIX ycrmex. Ho mpyroro
IyTH, K COXaJICHMIO, HeT. [I0TOMY 4TO TOITBITKH Ha-
BsI3aTh TOMY WJIK MTHOMY OOIIIECTBY HE CBOMICTBEHHBIE
eMy MpeaCTaBIeHMS O TOCTOMHCTBE YeJI0BeKa U ITpaBax
TeX WUIM UHBIX MEHBIIMHCTB MOXET OBITh 3¢(h(eKTUBHA
JIVIIIL B BeChMa OrpaHWICHHBIX ITpeaelax. M aTo oTHO-
cUTCS He TOJIbKO K Poccuu. Benb HeIHENTHMIA BCILTIECK
nmomnyjau3Ma Ha 3amajne B 3HAYMTEJIbHOW CTENEeHU
00yCJIOBJIEH HEJOOLIEHKOW MHEHUS OOJIbIIMHCTBA
" yIIeMJeHUEeM eTo mpaB. JJoOKTprHa KOHCTUTYIU-
OHHOW WAEHTUYHOCTU, Hall KOTOPOW BCEM HaM elle
MPEACTOUT MHOIO padoOTaTh, MOXET CIYXUTh TeM
«BOIOPA3IEIOM», KOTOPBIN ITIOTEHIIMAIBHO CIIOCOOEH
OTIEJINTH IIPUEMIIEMbIC U TIOAYAC XKeJTaHHbIC U3MEeHEe-
HUST BHYTPEHHETO KOHCTUTYIIMOHHOTO ITPaBOIIOpsIIKa,
WHCIUPUPOBAaHHbBIE, HAIIPUMEP, HaAHAIIMOHAIbHbBIM
OpraHoOM ITO 3aIIUTE IIPaB YeJI0BeKa, ¥ T¢ IIPUHIIUAIIHI,
KOTOPBIMHU TOCYIapCTBa, MPU3HABIINE 003aTeIbHYIO
IOPUCIUKIINIO TTOMOOHBIX OPTraHOB, MTOCTYIUTHLCS HE
MOTYT.

Ilpaeoco3nanue Kak ocHoea unmezpayuu cCouuyma.
[1ybuHHYI0 OCHOBY MHTETrpallMU JTIOOOTO COLIMYMa CO-
CTaBJISIET ITPABOBOE CO3HAHUE €T0 WIEHOB — BCEX BME-
CTe M KaXI0ro B OTAeabHOCTU. Ecu npaBo sBiseTcs
OCHOBOM MHTErpallMM B paMKax COLMOHOPMATUBHOM
CHCTEMBI, TO IIPAaBOBOE CO3HAHNE BBICTYIACT IJTABHBIM
00beIMHUTETBLHBIM (DAKTOPOM Ha YPOBHE OOIIIECTBEH-
Horo co3HaHus. Benb mpaBoco3HaHMe 00IIeCTBA — 3TO
crucTeMa TeX CTPYKTYp COLMATBbHON MEHTAJbHOCTH, B
KOTOPBIX pa3IMUYHbIe COLMAIbHbIe, KOHDECCHOHAIb-
Hble, HallMOHAJIbHbIE M MHBIE MHTEPECHI, pa3HbIe Ujie-
0JIOTMYECKHE U MOPaJIbHO-HPABCTBEHHbIE YCTAHOBKU
HaXOISIT TOUKH CBOErO CONPUKOCHOBeHMSI. Kak 04eHb
BepHO 3aMeTs1 M.A. ITbMH, «HApOIBI M TOCYIAapCTBa
JiepKaTcsl TOAbKO MPaBOCO3ZHAHUEM CBOMX IpaXaaH U
cBouX IpaBuTeneit. M oT BocmuTaHus ero 3aBUCUT BCS
oymyiiHocTh Poccum» 4,

4 Unpun U.A. HaumonaneHast Poccust: Harm 3amaum. M. : Asro-
purM, 2011. C. 306.
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BaxHeiinyio posb B Iejie BOCIIUTaHUS IIPaBOCO-
3HAHUS PSOOBBIX TPaXkKIaH U MPAaBSIIeil 3JIUTHI TOIK-
HbI UTPaTh T'YMaHUTapHble HayKU, U MPEXIe BCETO
OpUCIIpYAEeHLIMA ", paboTarolas Ha CThIKE ¢ (PUI0Cco-
dueii, COLIMOIOTUEN, COLIMAIbHOM TTCUXOJIOTUIA U T.A.
Takoro KOMILJIEKCHOTO, MEXIUCUMUITIMHAPHOTO IO~
X0J1a K U3YUYEHUIO [IPABOBOI'0 COZHAHMSI COBPEMEHHOTO
POCCHIICKOTO OOIIeCTBa Y HAC MOKa, K COXAaJICHUIO,
HeT. MccmenoBaHms IOpUCTOB B JaHHOI 00JIacTH He-
peIKOo He UAYT Jajblle U [Iy0XKe 001X pacCyKIeHU
(B TOIT MJIM MHOI Mepe MOJKPEIIEHHBIX COOTBETCTBY-
IOIIMMHM SMITUPUIECKIMHU (DaKTaMM ) O HU3KOM YPOBHE
IIPaBOCO3HAHMS W IIPABOBOI KYJIBTYPHI, O IIPABOBOM
HUTUJIM3ME U TTPAaBOBOM MH(MAHTUIM3ME POCCHUSTH M T.1I.
B 571011 cBS13M X0Ten OBl HAIIOMHUTDH O TOM, Ha KAaKOM
r1y0OKOM HaydyHOM YPOBHE pa3padaTbiBajiach JaHHAs
npobyiieMaTuka B pamkax Gpuiaocodcko-npaBOBbIX UC-
cnenoBaHuil Havana XX B. Poccuu, a Takxke B mepBoit
MOJIOBUHE TPOIILIOro BeKa B PyCCKOM 3apyOexbe.

Ocoboro BHUMaHMS 3aCIyXXUBAIOT CYXICHUS I10
ITaHHOH MpoOJieMaTUKE IBYX BBITAIOIINXCS PYCCKUX
¢unocodos npaa — H.A. bepasgena u U.A. UnbuHa.
HecMmoTpst Ha BHEIIHIOIO CXOXECTh OMorpaduii 3TUX
MBICIINTENIEH (00a OBLIM MPEenCTaBUTEISIMU 3HATHBIX
JIBOPSTHCKMX POIOB, Pe3KO OTPULIAIN TEOPHUIO U TIpaK-
THUKY OOJIbIIIEBM3Ma, BMECTE BBICJIAHBI U3 CTpaHbl Ha
3HaMEHUTOM «(puraocodhckoM mapoxoae», Mepexuin
Pa3pbIB C POOMHOM KaK JIMYHYIO TPAreIUio U COXpaHU-
JIM C HEel IyXOBHYIO CBA3b B SMUTPALINM), MX B3TJISIbEI
Ha uctoputo Poccuu, Ha ee Tpoiiioe, HacTosIee 1
oOynyiee, Ha yHIaMeHTaabHbIe OCHOBBI POCCUICKOM
MEHTAJIbHOCTH U T.1II. CYIIIECTBEHHO pacxomsrcs. OcTtaB-
JISIS CTICIMAINCTaM aHAJIN3 CYTH 3TUX PACXOXICHU,
BBUIMBIIIMXCSI B CBOE BpeMs B Pe3Kyl0 MyOJUIHYIO
JIHUCKYCCHIO, XOTe Obl BBIACIUTD TO, UTO B UX YUESHUSIX
MIpeACTaBIsIeTCs] HanboJj1ee 3HAYMMBIM JUTSI OCMBICIICHMST
0COOEHHOCTE COBPEMEHHOT'O POCCHIICKOTO IIPAaBOCO-
3HAHMSL.

IIpexnae Bcero, 3To r1y0bOKO BEepHBIE CYXae-
HUs, S OBl JaXe cKa3aJl — IeHHaJbHBIE ITPO3PECHUS
H.A. bepasieBa 0 BHyTpeHHE! MPOTUBOPEUNBOCTH («3a-
raJOYHON aHTUHHOMWYIHOCTI» , KAK TOBOPHJI CaM aBTOp)
PYCCKOTI'0 HallMOHAJBHOTO XapaKTepa, MOPOXKIAIOIIero
MU3BECTHBIE KPAaTHOCTU PYCCKOM XMU3HU. MOXHO, T10-
BUANMOMY, COTJIACUTHCS CO CIICITHAINCTAMU, CIUTAI0-
IIAMU, YTO TTOTOOHAsI BHYTPEHHSISI IPOTUBOPEUNBOCTD
npucyiia u ¢puinocoduu npasa camoro bepasieBa kak
0YEHBb PYCCKOTO MO CBOEMY MHUPOOIIIYIIIEHUIO aBTOPA.
Ho Henb3st He IpU3HATH TIIYOMHY €r0 aHaIn3a, Koraa

15 «HapomHoe npaBoco3HaHue, — mucan M.A. MiabuH, — MOXeT
CTOSITh HA BBICOTE TOJILKO TaM, T¢ Ha BHICOTE CTOUT IOPUAU-
yeckas Hayka. Tam, rie I0puCIpyleHUMA HENpPeIMEeTHA U MTpHU-
CTpacTHa UJIH, elle XyXe, HEBEXECTBEHHA U MPOIaXHa, TaM Bbl-
POXIaeTCs camasi CepAlieBMHA IPABOBOTO MBILIUIEHUSI U OBICTPO
yTpaurBaeTcsl yBaxeHue K npapy» (MiubuH M.A. O cymHocTH
npaBoco3nanusi. URL: https://lektsia.com»>6x3783.html).

OH IIpeUTaraeT CBOM OTBET Ha BOIIPOC O TOM, «IIOUEMY
caMbIil 0e3rocygapCTBEeHHBIN HapoJI CO3Ial TaKylo
OIPOMHYI0 U MOTYIIECTBEHHYIO TOCYyIapCTBEHHOCTD,
moYeMy CaMblil aHApXMUYECKMU HApOJ TaK MOKOPEH
OIOpOKpaTHH, ITOYeMy CBOOOTHEIN AyXOM Hapo. Kak
OyaTO OBl HE XOYET CBOOOMHOM KMU3HU?» 16

OTBeTUTH Ha 3TOT Bonpoc, no MHeHuo H.A. bep-
IisieBa, MOXHO, JIMIIb PACKPBIB Ty «TaifHy PYCCKOTO
Iyxa», KOTOpasl B HEMaJIOM CTEIIeHU MpeaoIIpeaciisicT
HCTOpUUYecKylo cyas0y Poccun. «Jlyx ator, — mucan
OH, — YCTPEMJIEH K MOCJIEIHEMY U OKOHYATEIIbHOMY,
K abCOJIIOTHOMY BO BCeM; K aOCOJIIOTHOI cBOOOIE U
K abcomoTHO# M06Bu. Ho B mpupogHo-ucTtopuue-
CKOM TIpollecce LIapuT OTHOCUTEJIbHOE U CpeJHEe.
W notomy mJisi pycCKUX XapaKTEpHO KaKoe-TO OeccH-
JIie, Kakasi-To 0e31apHOCTh BO BCEM OTHOCUTEILHOM
U cpeaHeM» !,

Jymaro, 4TO UMEHHO OTCYTCTBME apa CO3MaHUs
CpeaHel KyJIbTyphbl, 0 KOTOPOM roBOpUT bepasies, u-
11aeT oOIIeCTBeHHYIO X1U3Hb Poccuu Toi HamexXHOM
CepeArHbI, TOIt OITOPHI, 6e3 KOTOPOIi CTpaHa He MOXET
B3STh MPaBOBOU Oapbep. B mocTcoBeTcKMii mepuon
otu uaen H.A. bepaseBa nmoayuuin pa3BuTue B psiae
WHTEPECHBIX U ITyOOKMX (PMI0CcOoGCKUX UCCIIeTOBAHMIA,
OIHAKO COEUUATUCTBI B 001acTH huinocoduu mnpasa,
Ha MOW B3IJISI, TIOKA YTO HE YIAEJSIOT UM TOJIKHOTO
BHUMaHMSI. A MeXIy TeM IIpaBo IO CYTU CBOEH — 3TO
3JIEMEHT CPEOIUHHOM KYJIBTYPBI: OHO IIPOTUBOCTOUT
KpalfHOCTSIM He TOJIBKO BIIACTHOI'O IIPOM3BOJIA, HO
U JII0OBY, albTpyn3Ma, CaMOIOXEePTBOBAHUS U T.I.
IIpaBo TpeOyeT OT UyesoBeKa He CAYKEHUS U Tepou3Ma,
a BCEro JIMIIb IIPU3HAHUS PaBHOI CBOOOIBI APYTOro
yejgoBeKa. B 3TOM cMEBIC/Ie IpaBO pacCUMTaHO Ha
00OBIYHOTO, CPEIHETO YeJIoBeKa, TOTOBOTO K TMOMCKY
KOMIIPOMMCCA U COrjlacHsl. A B COLIMAJIbHOM IIJIOCKO-
CTU MPAaBO PACCYUTAHO HA CPEIHUIN KJIAcC, KOTOPBIA
B COBPEMEHHOM OOIIECTBE U SIBIISICTCS €r0 IIaBHOM
omnopoit. Ta cutyanus, B KOTOPOil oKazajics CpeaHui
KJIaCC B COBPEMEHHOM POCCUICKOM OOILECTBE, PE3KO
MOJIIPU30BAaHHOM 10 CBOMM COIIMAJIbHO-3KOHOMMNYE-
CKMM MapameTpaM, npuaaet uaesim H.A. bepnasieBa ere
OOJIBIIIYIO AKTYaJIbHOCTb.

B pabotax U.A. MabuHa, 3HAYMMBIX JJIs1 OCMbIC-
JIEHUSI 0COOEHHOCTEe POCCUIICKOIo IPaBOCO3HAHUS,
s B TIEPBYIO OYepelb BBIACIMII OBl €r0 KOHICHIINIO
«OpraHnYecKou AeMoKpaTum». OTpunas, ¢ ogHOMI
CTOPOHBI, TOTAAIUTApU3M, a C APYroil — TakK Ha-
3pIBaeMyi0 (OPMaJIbHYIO JEeMOKPAaTHIO, KOTOpas
«C e BHYTPEHHUMH ITyCTOTaMU, OIIMMOKaMU 1 CO0JTa3Ha-
MU U MIPYBEJIa K IEBOMY U ITPABOMY TOTATUTAPU3MY» 'S,
WU.A. Unbun npenocrteperaia oT yBJIeUeHUs JIUIIb

16 BepmseB H.A. Cyms6a Poccun. URL: https:// litmir.me»br/?b=
39374&p=9

17 Tam xe.
8 Mneun U.A. HanmonansHas Poccus: Hamm 3agaun. C. 289.
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dopMabHOI CTOPOHOI AeMOKpaTUM, KOTOpast He Ta-
DPaHTUPYET «HU OT BCeoOIel MPOAaXKHOCTU, HUA OT IKC-
IUTyaTalyy IUTyTaMU CJ1a0bIX, JOOPBIX... HU OT aHAPXUU,
HH OT TUPAHWH, HU OT TOTaJuTapu3Mar»'®. OHa MoXeT
JlaXke TIPUBECTH K TMOEITM TOCYIapCTBa, €CITU He PelaeT
3a/ayy KayecTBa 3JUTHL: «JleMoKpaTus 3aciy>KMBaeT
MPU3HAHUS U O PKKH JIIIIb [IOCTOIBKY, TOCKOJIbKY
OHAa OCYIIIECTBJISICT OITMHHYIO apMCTOKPATHIO (TO €CTh
BBIIENISIET KBEPXY JIYYIIHX JIIOACH)...»2

Bynyiee noctcoBerckoe rocyaapctso M. A. MnbuH
MPEeACTaBIISUI Kak (hopMy MopsiaKa U KU3HU, TPUHSITYIO
«BOJIEBBIM IIPAaBOCO3HAHUEM» OOJIBIIMHCTBA IPaXKIaH,
10 KOTOPEIM OH ITOHMMAET «CBOOOTHYIO JIOSITBHOCTE,
T.. OCO3HaHHYIO0 NTOOPOBOJIBHOCTh B COOJIOAEHUU
rpaxxaaHaMu 3aKOHOB «3a COBECThb». ABTOPUTET IOCy-
JapCTBEHHOU (hOPMBI, TOJYEPKUBATT OH, MOXKET OBbITh
KPEIIOK TOJIbKO TOINAa, KOTAa OH IPUHSIT HapOoIOM B
MopsiiKe NTOOPOBOIBHOTO MPU3HAHUS, YBAXKEHUS U
JIOBepus.

OtMeuast, 9TO HEeT KaKON-TO eIMHOM, OOIIei IS
BCEX TOCYIapCTBEHHON (POPMBI, HAVITYYIIIEH IJIT BCeX
BpeMeH U HapoaoB, M.A. UnbuH o4yeHb BepHO, Ha
MO B3IJISIA, BBIACJISUT T€ OCOOEHHOCTH UCTOPUYECKO-
IO U TeONMOJMTUICCKOTO pa3BuTusa Poccum, KoTophie
TIOBJIUSITM Ha TPAaBOBOE CO3HAHWE POCCUSH B 4aCTHU
WX OTHOIIEHUS K rocyaapctBy. «Hu oauH Hapon
B MMpe, — TKcall OH, — He MUMeJ TaKoro OpeMeHu U
TaKoro 3aJaHusl, KaK pycckuit Hapon. IlepBoe Harire
Opems ecTb OpeMs 3eMJIN — HEOOBSITHOTO, HEMTOKOP-
HOro, pazderalierocs npocrpaHcTsa. Bropoe Hale
OpeMsl ecTh OpeMsT MpUpoabl. DTa MouYBa, — CKyaHas
TaM, IJie jeca AaloT 000pOoHY, U OjarogaTHasl TaM, e
rojiasi CTeTlb OTKPBITA JJIs1 Habera. DTu GOraTrcTia,
COKDBIThIE B IIyOMHE U HEe AAalollrecs YeIOBEKY
IO TeX TOp, IT0Ka OH HE CO31acT 3aMUpeHue U 6e3omac-
HOCTb U T.A. U TpeTbe Hale 6pems ecTb OpeMsl Hapo/I-
HOCTH. <...> IO CTa BOCBMUIECITH pa3IMIHEIX IUIEMEeH
U Hapeuuii. <..> Hamo ObLIO cO31aTh IYXOBHYIO,
KYJBTYPHYIO U MPaBOBYIO POAMHY JJIs BCEro 3TOTO
Pa3HOI0JI0COTO YE€JIOBEUECKOIO MOPSI; BCEX COOJIIOCTH,
BCEX MPUMHPUTH, BCEM JaTh MOJUTHCS II0-CBOEMY,
TPYAUTHCS TTO-CBOEMY, U JYYIIMX OTOBCIONY BOBJICYb
B TOCYIapCTBEHHOE M KYJIBTYPHOE CTPOUTEILCTBO»2!,

00 3TUX TEOMOJUTUUYECKUX 0COOeHHOCTSIX Poc-
CUM XW3Hb 3aCTaBJIsIeT HAC BCIIOMMHATh CHOBA
cHoBa. CuibHas BiaacTh HeobxonuMa Poccuu BBUILY
TeONOJIMTUYECKOro hakTopa, IMOYTU IepMaHEHTHOIO
BHEITHEIIOJIUTUYECKOTO HAIIPSDKEHMSI BO B3aIMOOTHO-
IIEHUAX C PSIIOM 3alamHbIX JepxXaB. Ho He MeHee ak-
TyaJIbHO 3BYYUT ceituac u npyrast Mbiciab M. A. brHa.

¥ Wnemn W.A. TIpeamochulki TBOPYECKOW JeMOKpatuu //
WinbuH U. A. Tlouemy mbl BepuM B Poccuto: CounHeHus. M. :
DKemo, 2006. C. 34.

2 WneuH U.A. HattmonanbHast Poccusi: Hanm 3amauu. C. 289.

2 U U.A. O Poccum. Tpu peun. URL: https:// profilib.
net>chtenie/18606/ivan-ilin-o-rossii-tri...

BoccTtanoBuTh Poccuio mmocite 31moxu peBoIToNuiA, BOWMH
U KOMMYHUCTUYECKOU TUKTATYPhl «MOXHO TOJBKO
HUCXO[S U3 AyXa CIIPaBeVIMBOCTU U ClyxKa eMmy. A JUist
3TOro HEOOXOAUMO, IIPeX e BCero, HEOOMaHHO YBEPUTh
PYCCKUI HapOJ, YTO HOBBIMA MOCIEPEBOJIOLMOHHBIN
MOPSIIOK — MCKPEHHE XOUeT M MPaKTUYECKH UIIET
CIPaBeIIUBOCTI»2,

006 uodeoaozuu Koncmumyuuonaiuzma. B saximoue-
HHE XOTeJ1 ObI OTMETUTD OTHO BasKHOE OOCTOSITENIBCTBO.
Korma B ronsl xonoaHo#t BoiitHel CCCP yaepxuBai
HUIEO0JOTUYECKUI MOJIIOC B IIJITAaHETAPHOM ITPOTUBOCTO-
SIHIU, €T0 aBTOPUTET B HEMAJIOW CTETICHU IePXKaJICS Ha
TOM, YTO ¥ BHYTPH CTPaHBI BJIACTh OITMpaIach Ha Ty Xe
camyio uneojioruto. [1pu Bcex HeM30eXKHBIX pa3pbiBax
MEXITY TOKTPUHOM 1 ITPAKTUKOM peaIbHOCTb COBETCKO-
IO COIIMAI3Ma I10 OOJIBIIIOMY CUETY HE IIPOTUBOPEYUIIIA
TOM MACOJIOTHH, KOTOPYIO CTpaHa AeKJIapupoBaja B
[JI00AJILHOM TIPOCTPAHCTBE. DTO BHI3BIBAJIO YBAXKEHUE
U 00ecIieurBaio JOBEpUE CO CTOPOHBI TeX TOCYIapCTB
U1 HapoIOB, KOTOPBIX HE YCTpauBaja 3allagHast Uaeo-
JIOTHSI MHAWBUIyaIu3Ma. Y coBpeMeHHOI Poccum,
MPETeHAYIOIIe Ha paBHOCIIpaBEIIVBBIE OTHOIICHUS
€O CBOMMU MEXITYHApOIHBIMU MapTHEPaMU, HET TAKOTO
IIPEeNMYIIEeCTBa.

ITo ypoBHIO COIMAIBHOTO PACCIOCHUS MBI SIB-
JIIEeMCsl ceiiyac OMHUMU U3 JUIEPOB B MUPOBOM
aHTUPEUTUHTEe. DTa CUTyallUsl yCyryoasieTcsl JeMOH-
CTpaTUBHBIM ITOTpeOJICHUEM, C OOHOM CTOPOHEI, 1
Ype3MepHBIMHM MacITabaMy OeTHOCTH — C IPYTOM.
Ocob0eHHO HecIpaBeIMBbIM MPEACTABISECTCS HAM-
qyie 00JIbIIOro YMcja TaK Ha3bIBaeMbIX Pa0OTAIOIINX
OeIHBIX, CpeI KOTOPBIX HEMAJTYIO JOJIIO COCTABIISIIOT
cembu ¢ getbMu. IllecTast 9acTh BceX paOOTHHKOB B
Poccuu He MoXeT obecrieuuTh cedsl U CBOU CEMBU,
TOBOPUTCS B Ol0JUIETeHE aHAJTUTUYECKOTO LIEHTpa IpHU
IIpasutenscTBe PO «PabdoTratoniue 6eaHbie B Poccun
u 3a pyoexxom» (2017). Ux moxoxsl B 2016 T. 6N
HUXE MPOXUTOYHOIO MUHMMYMa TPYIOCTIOCOOHOTO
HacejeHus. Ha aTo B Ouxaiiiiye roabl MOXET Ha-
JIOXUTBCS eIlle M O0LIeMUPOBast TEHASHIINS PE3KOTo
COKpaIlleHHST PabOYMX MECT B Pe3yabraTe aBTOMAaTH-
3alluu, poOOTH3ALIMKY ¥ MH(MOPMATU3AIIMY TTPOU3BOI-
ctBa. [To-npexHeMy akTyaJabHOI ocTaeTcs MmpodeMa
KOppYIIIUHY, KoTopas (KakK ImoKa3ajlu TparudecKue
cooniTus B Mapte 2018 1. B KemepoBe) yxxe mpuobpena
OTACHBIN IS XKM3HM JIIO/IeH XapaKTep.

Bce 310 cBUaeTenbCcTBYET 0 TOM, 4TO Poccus eie
He BbIpaboTaja TaKylo CTpaTernio pa3BUTHS, KOTOpas
oTBevaja Obl OXKMIAHUSIM POCCHICKOro OOIIeCTBa U
€ro NMpeACTaBJICHUSIM O CITPaBEUIMBOCTH, a TAKXKE TOMY
HOBOMY MECTY B MUpe, Ha KoTopoe Poccus ceityac mpe-
teHayeT. Eciu momnbITathes chpopMyIMpoBaTh OOIIME
KOHTYPHI TTONOOHO# CTpaTeruy, TO S OBbI CKa3aja TaK:
HAJO0 CyMETh COCIMHUTh MPUCYIINN POCCUINCKOMY

2 Unsun U.A. HanmonansHas Poccus: Haum 3agaun. C. 313.
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Hapoay KOJJICKTUBU3M, C(POPMUPOBAHHEBI — MOXKHO
cKaszaTh, BHIKOBAHHBIM — CypOBOIi Mpupoaoii, dec-
YUCAEHHBIMU O0OPOHUTEIbHBIMU BOMHAMM, HEOOXO-
IUMOCTBIO OOBbEAMHUTD MHOXECTBO HAIIM M HAPOI-
HOCTeil «00111ei cynb0oii Ha CBOel 3eMJie» (KaK CKa3aHOo
B I[Ipeambyne Hameii KOHCTUTYLIMU), HA OCHOBE
MPUHILIUIIOB COLMAIbHOIO IIPaBOBOIO rocynapcTsa,
C CO3IaHMEM KOHKYPEHTHOUW 3KOHOMUYECKOM U II0-
JMTUYeCKoit cpenpl. YecTHass KOHKYpeHIIUS B cdepe
9KOHOMUYECKHUX U, UTO HE MEHEE 3HAYUMO, MTOJIUTHYE-
CKMX OTHOIIIEHUI — 3TO COBPEMEHHOE IpeIoMJIEHUE
[JIABHOTO IIPMHIINTIA TUaJIEKTUKH, COIJIACHO KOTOPOMY
€IUHCTBO 1 60pHh0a IIPOTUBOITOIOXHOCTEH ABISIOTCS
MCTOYHUKOM BCSIKOTO pa3BuTus. be3 atoro crpaHe
TPO3UT OUYEPEOHOM 3aCTOM, OMACHBIE ITOCIECACTBUS
KOTOPOTO MBI Y€ IIPOBEPIJIM Ha CBOEM OIIBITE.
OueBHIHO, YTO B OCHOBE TaKO# CTpaTETNH JOJIKHA
JIEXaTh COOTBETCTBYIOIIAS HAYUOHAAbHAS UOe0N02US.
B nocneqHee BpeMsi MHOTOUMCJIEHHbIE KPUTUKM POC-
cuiickoit KoHCcTUTyLMK, BBICTYNAOLLIME KaK C JIEBOTO,
TaK 1 C IIPaBOBOTO (DJIAHTOB IMOJTUTUYECKOTO CIIEKTpa,
BC€ yallle OCIapuBaloT MoJioxkeHue 4. 2 ¢T. 13, corjacHo
KOTOPOMY «HUKAaKas UJEOJIOrMsI HE MOXKET YCTaHABJIU-
BaThCS B KAYECTBE TOCYNAPCTBEHHON WIIM 00S13aTe/Ib-
HoIt». Bo3paxass mpoTHUB MMOJOOHOIT KPUTUKH, XOUY
MOAYEPKHYTh cienytoliee. JJaHHbI KOHCTUTYLIMOH -
HO-IIPAaBOBOM 3aIIPET OTHOCUTCS KO BCEM MApTUNHBIM
WIEOJIOTUSIM, HO HUKAaK He K KOHCTUTYLHOHAIA3MY.
HarmpoTus, «yTBepXaeHNEe KOHCTUTYIIMOHAI3MA KaK
0o01Ierocy1apCTBEHHOM, HaANapTUINHON UAEOJIOTUN U
MHTErpaTUBHOMN OOIIIEHAIIMOHAJIBHON UIer 0COOEHHO
aKTyaJIbHO B COBpeMeHHOI Poccum, B yCIIOBUSAX OT-
CYTCTBUSI OOIIE3HAYMMBIX LIEHHOCTHBIX U MUPOBO3-
3pEHYECKUX OPUEHTUPOB, OCTPOIi O0PHOBI MEXIY pa3-

JIMYHBIMU Y3KOIMAapTURHBIMU HAacoJorusMu»2, Haia
3ajJjaya — CyYMETb HalOJHUTh OOIIEHAIIMOHAIBHYIO
WUJICOJIOTUIO0 KOHCTUTYLIMOHAIM3MA TAaKUM ITPABOBbIM
CMBICJIOM, KOTOPBIA OTBEYAET OXMAAHUSM HallMM, €€
MpeacTaBAeHUSIM O CIIPaBEIIMBOCTU U MTOTPEOHOCTSIM
npaBoBoro pa3Butust Poccuu.

be3s Bcero nepeyrcaeHHOro Mbl He 00eCIieYuM pe-
1IIEHME TOI reHepaJbHOM 3a1a4, KOTOPYIO yKe OoJjiee
MOJyTOpa CTOJETUI MbITAINCHh PELIUTh MOKOJEHUS
POCCUICKMX MPaBOBENOB U MOJUTUKOB. A UMEHHO —
3agaun Poccum B3sITh MpaBOBOI Oapbep U, 3HAUMT,
MOJIHOLIEHHO XUTb 110 KoHcTUuTyIMu.
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Koncruryuusa Poccun 1993 roga B muporom
KOHCTHTYIIHOHHOM IIPOCTPAHCTBE

Yuprxun Benuamun Eezenvesuw,

21ABHbLI HAYHHbBLIL COMPYOHUK

Hnemumyma eocyoapcmea u npasa Poccuiickoil akademuu Hayk,
3acayxcennvlii dessimens Hayku Poccuiickoit @edepavuu,
sacayxcenniii opucm Poccuiickoii Pedepayuu,

dokmop ropuduxeckux Hayk, npogeccop

vechirkin@yandex.ru

B meuenue 130 aem, do 1918 e., koncmumyyuu ecex 20cyoapcme CMpoUAUCs O UHCMPYMEHMANbHOU MOOdeal, CO30AHHOI
nepeoii koncmumyuyueil eocydapcmea — CIIA 1787 e. Dmo 6bia 0mHOCUMENbHO NPOSPECCUBHbLL OOKYMEHM C80e20 8PeMeHU
(nposozenauieHue HapoOH020 Cy8epeHumema, pecnyoAuKanckas popma npasieHus, HapooHoe nPedcmasumenbCmeo 6 napaa-
MeHme (KpoMe «U8emH020» HACeAeHUs C COXPAHeHUuem padbcmea Heepos U 0p.), HO OHA He cO0epicana CoOyuanlbHO-3K0OHoOMU4e-
CKUX NOA0MNCEHU (KpoMe HOPM 0 3aujume coOCmMEeHHOCMU,).

Ilepenom 6 KoHCcmMUmMYUUOHHOM pazeumuu mMupa 0via C8A3aH ¢ NpuHamuem nepeoii cogemckoii Koncmumyyuu 1918 e.
Ona u nocaedyrouue koncmumyyuu CCCP u dpyeux cmpan momanumapHoeo coyuaausma (nocae Bmopoii muposoii eoiinst)
codepaicanu Henpuemaemoie 0As COBPEMEHHO20 MEHMAAUMEMA HeA08e4ecmad NoA0JCeHUs (3anpem YacmHol cobcmeenHocmu,
AUKBUOAUUS C80000bl IKOHOMUHECK O 0essmeAbHOCMU, KAACCO8ble pa3auus, OUKmMamypa npoiemapuama, Hage4Ho yCmaHos-
AEHHAs PYK0BOOAUWAs POAb KOMMYHUCMUYECKOU napmuu u dp.).

Cmpoil momaaumaproeo coyuaruzma ovin omeepeHym napodamu Ha pybdexce 80—90-x eodoé XX 6. 6 xo0e anmumoma-
aumaprsix demoxpamuueckux pesonoyuii. Koncmumyyuu CCCP 1936 2. u 1977 2., Opyeux cmpan momansumapHozo couu-
anusma enepevle 8 UCMopuu KOHCMUMYYUOHHO20 CIPOUMENbCMEA cO0epiuCcany 2aagvl 00 0CHO8AX 00UeCMBEHHO20 CIMPOS.
Dmo OblLau NPUHUURUANbHBLE HOBEANbL 8 KOHCMUMYYUOHHOM CIpOUmenbcmee.

C 1946—1947 ee. (3amenennas Koncmumyyus @Ppanyuu 1946 e., xoms ee Ilpeambynra ¢ coyuanrbHbimu nOA0NCEHUSMU
ocmaanacs deiicmayrujell uacmoio gpanyysckoii Koncmumyyuu, u deiicmeyrouas Koncmumyyus Hmanuu 1947 2.) enepsvie
0003HAYUAU HOBYLI BEKMOP KOHCMUMYYUOHHO20 PA38UMUS KANUMAAUCMUYECKUX CIMPAH — 3aKpeneHue HeKomopbix noao-
JceHull 00 anemenmax obujecmeennozo cmpos. 3amem smy acmagemy npuusaiu Koncmumyyuu Muouu 1949 e., nekomopuix
apabekux cmpan, Hopmyeaauu 1976 e., bpazuauu 1988 e., mroeux eocyoapcme Jlamunckoii Amepuxu, oaxce mpaouyuoHHO
npasoit lllsetiyapuu 1999 o. Muoeue kanumanucmuueckue CMpaHsl He 8KAIOMUAU 8 KOHCMUMYYUU COUUANbHO-IKOHOMUYECKUE
NOA0XCEHUSL, HO 8 HUX ObLA0 NPUHAMO PA36UMOe COUUANbHOE 3aKOH00amenbCmeo 0 mpyoe, omobixe, NPONCUMOUHOM MUHUMY -
me, MPOT, ob6pazosanuu, meOuyuUHCKOM 00CAYICUBAHUU U OP., KOMOPO2O He 0bL10 00 COBeMCKUX KOHCIMUMY YU, HO KOMOopoe
menepb HAMHO20 npesocxodum coomeemcmayroujue nokazameau Poccuu. B Koncmumyyuu Poccuu 1993 . codepucumcs Hau-
0onee noanbLil nepeuerdb CoYUANbHO-IKOHOMUHECKUX NOA0NCEHUL co8pemeHHOU KoHcmumyyuu. OOHAKo 6 Hell yumeH He 8echb
OnbIM KOHCMUMYYUOHHO20 CMpoumenscmea. B cmamoe nymem 0600ueHus u npoeHo3a HA36aHbL OCHOGHbIE COUUANBHO-IKOHO-
MuuecKkue NPUHUUNDBL COYUANbHO-0eMOKPAMUHeCKOU KOHCMUMYUUU Haule2o 8peMeHlU, PONCOarUelics Ha 0CHO8Ee KOHBEP2eH -
YUU HeKOMOPbIX NPUHUUNOE COUUANUZMA U COBDEMEHHO20, HECKOAbKO YCOBEPUIeHCINB08AHH020, KANUMAAU3MA.

Kmouesble ciaoBa: Koncturymuust Poccuiickoit @enepaiinu, CTpyKTypa KOHCTUTYIIMU, TIpaBa TPaxaeH, COMAIb-
HO-3KOHOMUUCKHUE TpaBa.

B mcTopuu cymiectBoBaau pa3HbIC TOKYMEHTHI C
Ha3BaHUEM <«KOHCTUTYLIMS» WIM MOAOOHBIM (BCIIOM-
HUM APHUCTOTEIISI, KOTOPBI COOMpPaNT «KOHCTUTYLIMI»
IPEYECKUX MOJMCOB WU «KOHCTUTYLIMI» (YCTaBbl) HE-
KOTOPBIX MOHAIIIECKUX opaeHOB CpeaHEBEKOBBSI), HO
IepBasi KOHCTUTYIUSI rocymapcTBa npuHsTa B CIIIA B
1787 1., yepe3 mecATUICTHE MOCIE OCBOOOXKICHUS OT
OpUTAaHCKOI KOJIOHUAIbHOU 3aBUcUMOCTU. KoHCcTH-
tyuus CIIA 6bu1a OTHOCUTEIBHO ITPOrPECCUBHBIM
JIOKYMEHTOM cBoero BpemeHU. B kpatkoii [IpeamOyne
cioBamu «Mui, Hapon CoennmHeHHbIX [lITaToB» oHa
BIEPBBIC B KOHCTUTYIIMOHHOM aKTe IIPOBO3IJIaIajia
CYBEpEHUTET Hapona (a He MOHapxa), 3aKpemnuia

MIPUHITUIT HAPOIHOTO IPEACTaBUTEIbCTBA (COXpaHUB
pabCTBO MOXMILEHHBIX B AQpUKe HETPOB U MCKITIO-
YUB «LIBETHOE» HACeJIeHUe U3 4Yucjia u3bupareieili u
U30MpaeMbIX), YCTaHABIWBaIa HEKOTOPHIE JIMIHBIE U
MMOJIMTUYECKUE MpaBa MHAUBHUAA (IIpaBaa, IIOTOM, B
MepBBIX Aecs T momnpaskax 1791 ). B [IpeamOyiie Obu10
CKa3aHO TaKXe O CTPEMJIEHUH «COIEICTBOBATh BCEO0-
1eMy 6J1ar0COCTOSTHUIO Y 3aKPEIUTh 0J1ara CBOOOIbI» .

OcnoBHoe conepxanue Koncruryuuu CIIA oTHO-
CUJIOCh K OpTaHM3alnu rocynapcTsa (dbopma mpasie-

' Coenunennblie Illtatel AMepuku. KOHCTUTYIIMSI ¥ 3aKOHOMA-
TenbHbIe akTh. M. : [Iporpecc, 1993. C. 29.
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HUSI, TOCYIapCTBEHHO-TePPUTOPUATILHOE YCTPOUCTRO,
CHCTEMa BBICIIMX OPTAHOB) U HEKOTOPHIM OCHOBHBIM
JIMYHBIM U TIOJIUTUYECKUM TIpaBaMU WHAUBUIA.
OHa He uMeJia HOpM 00 OCHOBaX OOIECTBEHHOTO
cTpost (KpoMe TIOJIOXKEHU O HETTPUKOCHOBEHHOCTH
COOCTBEHHOCTH) U HE 3aKpeTuisiyia COMATbHO-9KOHO-
MMYecKue TipaBa MHAMBUAA (MX HeT B KoHcTuTynmm
U TETEPB).

Koncturyums CIIA Ha 130 et (mo 1918 1) ompe-
JIeJnyia CTPYKTYPY U CONlep>XKaHWe TMOCIeNOBaBIINX
€BpOTENCKIUX, JATHHOAMEPUKAHCKIX, a 3aTEM 1 MHBIX
KOHCTUTYIIUH KanuTamcTnieckux crpad. OHu ciieno-
Banu cxeme Koncruryum CILIA 1 66Ut ”HCTpYMEH-
TaTbHBIMU KOHCTUTYLIUSIMU. BriepBbIe YacTUIHBIE U3-
MEHEHUs B CoJiep>KaHUe TAKOU MOEIN ObLTA BHECEHBI
MekcukaHckoit Konctutynnmeit 1917 r., Belimapckoit
koHcTutyuueid fepmanum 1919 r., KoHctutyuuei
Hpnanguu 1937 1. (Bce oHU ObUTM TPUHSITH HA BOJTHAX
PEBOJTIOIIMOHHBIX COOBITHUI), @ TAKXKE KOHCTUTYIIASIMU
HOBBIX TOCYapCTB, BOZHUKIIMX rocie [TepBoit Mupo-
BOIi BOiHBI, — ABcTpuM, Iloabmu, YexocaoBakuu
1920—1921 rr. OHM conepKaar OTASTbHEIC TTOIOKCHMS
0 HEKOTOPBIX YACTHBIX BJIEMEHTaX OOIIECTBEHHOTO
CTpOSI?, HO He U3MEHSIIA CJIOXUBIIUICS MOAXOM K
KOHCTUTYLIMU: OPTaHU3ALIUS BJIACTH U ITPaBa YEJIOBEKA.

[MepenoM B MUPOBOM KOHCTUTYIIMOHHOM Pa3BUTUM
OBLT CBSI3aH C MPUHSITUEM TIEPBOIA COITMATMCTIYECKO
Kouctutyniuu PCOCP 1918 . Ona nmpoBo3riacuia
COLIMAJIMCTUYECKOE TOCYapCTBO U CO3[ajia HOBYIO
KOHCTUTYIIMOHHYIO MOJIETb HE TOJBKO IO CBOEH cO-
LMAJTBHOM CYIITHOCTH, HO TaKXe IO CTPYKTYpe U 00b-
€KTY KOHCTUTYIIMOHHOTO PETYJIUPOBAHMUS, BKIIOUNB
KOMIUIEKC HEIOCTATOYHO CUCTEMATU3UPOBAHHBIX
HOPM 9KOHOMMYECKOTO, COLMATBHOTO, TTIOJTUTUYECKOTO
U COLIMOKYJBTYPHOTO Xapakrepa (0co0oil riaBbl 00
OCHOBaX rocyIapCTBEHHOTO CTpOsSl B Hell He ObLIO?),
a TaKke HEKOTOPble OCHOBHBIE 00sI3aHHOCTH YeJIOBEKa
(mocnenHee coOMpanrch cuenaTh GpaHIly3CKUE PEBO-
JIIOIIMOHEPHI, IpUHUMas JleKiiapaluio 1mpaB 1 cBOOO
yeJoBeKa M rpaxnaaHuHa B 1789 ., HO He cnenanm),
B Heit roBopUIOCh ¥ 0 HEKOTOPBIX HOBBIX MPUHITATIAX
MEXIYHApOOHBIX oTHomeHuil. Korncturymusa 1918 .,
a He Beiimapckast KOHCTUTYLMSA, KAK OOBIYHO CYUTAIOT
3amamHbIe uccieaoBaTeNn, Obljia MepBoi COIMATbHOM
KOHCTUTYLIMEN TIPU €€ HOBOM COLIMAIbHOM CYLIIHOCTH.

CoBeTcKre KOHCTUTYLIMU, a 3aTeM KOHCTUTYIIUU
3apyOeXXHBIX CTPaH TOTAJTUTAPHOTO COLMATM3Ma ObLTN
OCHOBHBIMM 3aKOHAMM HOBOTO TWIIA, YTO MPU3HAIOT
U 3amagHble KOHCTUTYIHOHaMUCThl. DpaHiry3ckuit
npodeccop I1. Kepap cuntaer, YTO COBETCKUU OTBIT
«MOT OBl IPUBECTU K CO3MAHUIO HOBOM KOHCTUTYIIU-

2 MHorma Takue IIOJIOXEHUS MMEIU CYIIECTBEHHBI XapakKTep.
B ct. 153 Beiimapckoii koHcTutyuuu 1919 r. roBopusiock o co-
LIMaIbHOM (DYHKILIMU YaCTHOM cOOCTBEeHHOCTU: «COOCTBEHHOCTh
00s13bBaeT. [1osib30BaHuUE €10 TOJDKHO OBbITh B TO XK€ BPEeMSI CITy-
JKEHMeM o0lLeMy Gary».

3 Takwue r1aBbl mosgBuKch B KoHcTUTYIHSX CCCP 1936 1 1977 i

OHHOI MOJIeT!, OTIMPAIOIIeiics Ha TPUHLIMIIEL, (QyH-
JaMEHTAIbHO OTJIWYHBIE OT 3alaJHbIX MMPUHIIUTIOB
KOHCTUTYLIMOHHOTO IIpaBa», HO, KAK OH KOHCTATUPYET,
He MPUBEJI, a MOJYYWINCh «[TOTeMKUHCKKE JePeBHU»*,

MHuorue tBopubl Koncturyuuu 1918 r., nocne-
JTYIOTIUX COBETCKUX KOHCTUTYIIUN U OPYTUX COIU-
aTUCTUYECKUX CTPaH ObUIM MCKPEHHUMM OOoplamMu
3a CBeTJI0oe Oymyllee 4eJloBeUYecTBa — COLMAIU3M U
3aTeM KOMMYHU3M, 33 COLIMAJIbHYIO CITPABEITMBOCTbD,
KOTOPYIO OHU BUIENY TIPEXKIE BCETO B YCTAHOBICHUN
OUKTaTyphl TIpojieTapuara, JUKBUJALIUN YaCTHOU
COOCTBEHHOCTH U «3KCILJIyaTaTOPOB», B CO3JaHUM
COLMATTMCTUYECKOTO CTPOsi. OHU ObLTA TOTOBHI MTOJIO-
KUTH (M KJIajii) Ha aaTapb MO-CBOEMY TTOHUMAeMOTO
colraaM3Ma CBOU 1 GECUNCIIEHHOE KOJTMIECTBO UyKUX
>KU3HEW, HO TIOYTMHHOTO COIMaN3Ma, KaK OH MbIC-
JIAJICST JIyJITVMM YyMaMU 4YeJIOBeUeCTBa, UM U TIOM UX
pykoBonctBoM «Tpynsiiumcsi» CCCP, npyrux ctpan
€O31aTh He yIanock. bbll co3naH cTpoil TOTaTuTapHOTO
coluanm3Ma, U TaAKUMU e, XOTsSI 1 HEOMUHAKOBBIMH,
onsutn ero koHctuTyun (Kouncrurymus CCCP 1977 &
cyiecTBeHHO otTimvanack ot Koncruryiun PCOCP
1918 . wnu Koncruryuu Kuras 1982 1). Koncturyuust
1977 1. ICKITIOUMIIA TEPMUH «INKTATypa IIpojieTapua-
Ta», 3aMEHUB €TO OOIIIEHAPOIHBIM COITUATTUCTUYECKUM
TOCyIapCTBOM, TIOCTAHOBMIIA, YTO KOMMYHUCTUYECKAS
TapTHsl, XOTsI 3aKPETUTSIACh €€ HABEYHO PYKOBOISIIIAS
pouib, neiicTByeT B pamkax Koncrurymu CCCP, BBena
BO3MOXHOCTh O0XAaJTIOBaHUS B CyJ, HEKOTOPHIX aKTOB
roCcyJIapCTBEHHBIX OPTaHOB U JIP., HO OHA HE U3MEHMJIa
CYIITHOCTb TaKOW KOHCTUTYIIMU KaK YCOBEPIIEHCTBO-
BaHHOW KOHCTUTYLIMY TOTAJTUTAPHOTO COLUAT3Ma.

[pu ToTanmMTapHOM COLUANTM3ME, KaK IIPU3HAIOT Te-
Tepb ITPU OIpocax MHOTHUE TpaxkaaHe Poccuu, B XKu3HU
00111ecTBa OBUTM HEKOTOPBIE TTIO3UTUBHBIE 3JIEMEHTHI B
cdepe Tpyna, 00pa3zoBaHUs, MEAULIMHbI, HE ObUTO Oe/1-
HOCTHU paboTaroIiero yenoBeka (Kak oHa TOHUMaJach
TOTHa), MapTUHHO-TOCYIapCTBEHHAsT HOMEHKJIaTypa
nMesia HeKOTOpPbIe TIPUBUJIETUU, He3HAUYUTEIbHbIE
10 COBPEMEHHBIM YCJIOBUSIM, HO OJINTAPXOB, OKAa3bI-
BaIONINX NABJIieHWe Ha BJIACTh, He ObLT0. HekoTopsie
9JIEMEHTHI TAKOTO CTPOSI, 3aKPETIJICHHBIE B KOHCTUTY-
LUSIX, OBLTU MTPUBJIEKATETbHBI TSI HACEJIEHUSI MHOTUX
JPYTUX CTPaH.

OmHaKo CTPOil TOTAIUTAPHOTO COLMAIM3MA TIpH-
HIXaJT YeJIOBEYECKYIO JIMYHOCTD, IMKBUIUPOBAI IKO-
HOMUYECKYIO, MMOJUTUYECKYI0O U HEKOTOPYIO IPYIYIO
aKTUBHOCTh YeJIOBEKa, OH PaHXUPOBAJ JIOAEH 10
KJ1accaM C pa3HBIMM TpaBaMU, OTOCYAAPCTRIISLT BCIO
OOIIIECTBEHHYIO XU3Hb. B HEKOTOpHIE Mepuoabl He
Tosibko B CCCP, HO 1 ApyruX cTpaHax TOTAJIUTAPHOTO
colraim3Ma TPUMEHSIJINCh MacCOBBIE PETPECCUH.

4 Gerard P. Les specifités constitutionnelles Russes // L’état et
le droit d’est en ouest. Mélanges offerts au professeur Michel
Lesage. P. 2006. P. 27. (Ha nese, Kak BBISICHIIN TIOTOM UCTOPH-
K4, KHsA3b [loreMkuH-TaBpuueckuit 6yradopckux rnoceneHuit
o 6eperam [{Hemnpa He co3naBail.)
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Takoii cTpoii (HO, Ha Halll B3IJIsI, HE caMa Mesl colra-
Ji3Ma) ObUT OTBEprHYT HaponoM Poccuu, O0bIIMHCTBA
(He Bcex) IPYrux CTpaH TOTAJIMTAPHOTO COIMATU3Ma
ITyTeM aHTUTOTATUTAPHOU IEMOKPATUUECKO PEBOJTIO-
uuu Ha py6exe 80—90-x rogos XX B.> Bumumo, MOXXHO
6b110 061 coxpanuTh CCCP mnpu yc1oBUM KOPEHHOTO
pedopMUpoOBaHNUY AKOHOMUYECKOH, COITMATIBHOI, TIO-
JINTUYECKOM CUCTEM, COLUOKYIBTYPHBIX U JTyXOBHBIX
YCJIOBUI XU3HU OOILECTBA, B YACTHOCTU BOCIIPUHSIB
TIPUMEHUTENIBHO K YCJIOBUSM CTPaHbl 1 MEHTAJIUTETY
Hapoza TOTO BPEMEHU MHOTHE €CTECTBEHHBIE OOIIIe-
YyeJioBeYecKre 1IEHHOCTU. Toraa Obl pa3BUTHE MHUPA
nouwio Apyrum nyreM. Ho atoro cienano He GbUIO.
ITocne Bropoit MupoBO#l BOWHBI, KOTJa BO3POCIO
BnussHue CCCP Ha MUpOBOIi apeHe, KaluTaTucTuIe-
CKW€ CTpaHbl CTad BKIIIOYaTh B CBOM KOHCTUTYLIUU
yXe He YaCTHbIEe, a HEKOTOpbIe MPUHIIUTTNAIBHBIE CO-
LIMAJTbHBIE TTOTOXEHUS (TTPEXIEe BCETO HOPMBI O HEKO-
TOPBIX COLIMATEHO-9KOHOMUYECKHX ITPaBax, 0COOEHHO
BaxKHbIe TS yeioBeka Tpyna)®. C Ipyroii CTOpOHHI,
CCCP BocipyHUMaJ1 OTAEJIbHbIE 3JIEMEHTbI TPAIU LU -
OHHOM IMOJTUTUYECKON TEMOKPATUN IIPUMEHUTEIBHO K
CBOVIM YCJIOBUSIM M TIOCTOJIBKY, IIOCKOJIBKY MX MOXHO
OBLIO MCITOJIB30BaTh [IJISI COBETCKOTO 00pa3a XW3HMU.
DTO 3aMETHO yXe B «CTaqluHCckoil KoHcTutyuum»
CCCP 1936 1., koTOpasi BO MHOTOM OTJIMYaJlach OT
Kouctutyuuu Poccuu 1918 r. TTo3xe 310 oTpasuioch
B Koncturyrmuu CCCP 1977 . (HeKOTOpBIE 2JIEMEHTHI
3TOro OTMeYeHbI Bbile). [IpuHIIMnuansHast TuBep-
reHus (pacxoxXneHne) KOHCTUTYIIMOHHBIX OCHOB
KanuTalnu3Ma U colraam3Ma OcTaBajiach (HarmpuMmep,
TI0 BOTIPOCY O YaCTHOM COOCTBEHHOCTH), HO 2JIEMEHTHI
KOHBEPreHI UM (COMMXEHUSI) UMEJIM MECTO C 00eux
CTOPOH, TIPUYEM TOPa3/I0 IIUPE CO CTOPOHBI KaIlUTa-
JINCTUYECKOTO MUPA BCIIEACTBUE BIUSHUS HEKOTOPBIX
COIMATbHO-3KOHOMUYECKNX KOHCTUTYLIMOHHBIX IIPUH-
LIMTIOB COIIMAIN3MA Y IaBJICHUS TPYJOBOTO HACEICHMSI.
B pesynbrarte monuTudeckoi modeabl aHTUTOTA -
TapHOU AeMoKpaTruieckoit pesomonu Poccust umeer
npyryto KoHCTUTYIIMIO, ¢ KOTOPOi1 OOIIECTBO U TOCY-
JTApCTBO pa3BUBAIOTCS O HOBOMY ITyTH 25 jieT. Ha 3Tom
MyTH €CTh KPYITHbIE YCIIEXU, HO €CTh M HENOCTaTKMU.
Te u npyrue oueBUIHBI, OHU CBOOOAHO OOCYXIAOTCS
B CPE/ICTBaX MaccoBOil MHGbOPMAIMY, B HAYYHBIX UC-
cienoBaHuUsX (4TO, Hanpumep, He nenaercs B CIIIA).
st ipeofoieHrsI CTPYKTYPHBIX HETOCTATKOB HaM,
BUIIMMO, TIPEXIE BCET0 HEOOXOAMMO OCO3HATh XapaK-

5 B xome 3TOro npoiecca UMeJi MECTO He TOJIbKO MUPHbIE, HO U
BOOpYXeHHbIE AeHCcTBUS. [10 TaHHBIM TIPECCHI, B XOIE 3THX CO-
ObITHil Havana okTsA6pst 1993 r. B Mockse nmoru6au ot 140 no
400 uenosek. Cwm.: Poccumiickas rasera. 2013. 1 okTsa0ps.
B PyMblHUM Tipu cBepxXeHUM pexuMma Yayuiecky B Jekadpe
1989 1. BOOpykeHHOE BOCCTaHUE YHECIIO 00JIee ThICSUM KU3HEH.
Cwum.: Gallagner T. Mogern Romania. The Failure of Democratic
Reform and the Theft of Nation. N. Y., 2005. P. 71.

¢ Ha BKJIIOYEHHE TMOJOXCHHWIA O COLMATbHO-9KOHOMUYECKUX
MpaBax B KalIUTATUCTUIECKUE KOHCTUTYLIMM OOJIBIIOE BIUSTHHE
okazanio takxe npuHsatue OOH MexnyHapoaHoro nakra oo
SKOHOMUYECKHUX, COLMATBHBIX ¥ KYJIBTYPHBIX ITpaBax 1966 .

Tep 00IIeCcTBa, B KOTOPOM MBI KMBEM, U OTIPEIEIUTh
[JIaBHBI OpueHTUp ABMXeHUss. Hy>XHO Tpu3HaTh,
YTO Ha JAHHOM 3Tafe pa3BUTHUS OOIIECTBA, MPOU3-
BOJUTEBHBIX CUJI, IPOU3BOJUTEIBHOCTU TPYAa, Ha-
YKU, OOIIECTBEHHBIX U IMYHBIX OTHOIIEHW, KA4eCTB
CJIOKUBLIEHCS YEJIOBEYECKOW JIMYHOCTU MOMJIUHHBIN
COLIMANTNU3M BPSA U MOXET OBITh OCYIIECTBIICH.
DTO MBITATUCH CAENAaTh €llle YTOMUCTHI (Bce o01e-
CTBEHHOE, HUUETO YAaCTHOTO U JaKe IMIHOTO), HE TTOJTY-
YIJTIOCh, JIFOIU Pa30€KaTUCh U3 UX 3a0pTaHU30BAHHBIX
dananr. Tenepb MbI XX1BeM B Poccuu Mpu KanuTainsme,
MPpUYEM HETOCTATOYHO COIMATTbHO Pa3BUTOM, KaIrMTa-
JIN3ME C OCTATOYHBIMU SIBJIEHUSIMU MTPEXKHUX TTOPSITKOB.
IMpu3HaB 310, MbI OyaeM MPUHUMATH B3BEIIEHHbIE,
MPaBWJIbHbBIE PEIIEHUS] ¥ COOTBETCTBYIOIINE MEPHI.
Kak roBopuioch, B COBpEMEHHBIX YCITOBUIX
pa3BUTUS MUpa HabIogaeTcss KOHBEpreHIus (HO
He TapMOHM3alMsI) HEKOTOPHIX (HEe BCEX) BJIEMEH-
TOB KalmuTajJnu3Ma U coluanu3mMa. DTo TPYAHBIA U
JUTUTETBHBIN TPOIIecC, HO OH cyliecTByeT. O0 aTOM
CBUIIETEJICTBYIOT, HATIPUMED, C OMHON CTOPOHBI, K-
TaliCKUe «KaUTAIUCTUYECKue» peopMbl B 00acTh
S5KOHOMUKM (TTOTYYUIIU 3aKOHOAATEIbHYI0 OCHOBY B
TorpaBKax K conpanucrunueckoit Koncrurynmm 1982 1.
B 1988—2004 rr.) 1, ¢ Apyroii CTOPOHBI, HOBOE TSI Ka-
MUTAI3MA 1 9yKII0€ EMY, KaK STOMCTUYECKOM CUCTEME,
Pa3BUTOE COLIMATIBHOE 3aKOHOMATEIBCTBO, BKIIIOUEHKE
B HOBBbIE KOHCTUTYIIMU KANMUTATUCTUIECKNX CTPaH
COIMATTMCTUIECKOTO TI0 TIPOUCXOXKIEHUIO TTPUHIINTIA
COLMATTbHOM CIIPABEJIMBOCTU, APYTUX COLUATBHO-2KO0-
HOMMYECKHUX MOJIOXEeHUI. Takue sBIeHUsT TO3BOJISIOT
cesiaTh HEKOTOPbIE MPOTHO3bI HAa MPAKTUYECKU 000-
3pUMBII TTIEPUOJI O OyIYIIIEM CTPOE U €T0 KOHCTUTYIIUY.
B coBpeMeHHBIX YCTOBUSIX B 9KOHOMUYECKHU pa3-
BUTBHIX CTpaHaX MJAHETHlI CYIIECTBYET JIUOEPaATIbHO-
MOJIyCOLIMATbHBINA KanuTaJIu3M (B TOM 4YucCie, MO
KpailHeill Mepe, 10 TOJIOXKEHUIM KOHCTUTYLUUI U 3a-
KOHOJIATeJIbCTBA TAKXKE B €T0 HAYaJIbHBIX, HEPA3BUTHIX
(opmax, HanpuMmep, B HEKOTOPBIX cTpaHax Boctoka,
BXOJSIIMX B OPOUTY MUPOBOTO KamuTaau3Ma). Yuu-
ThIBasl TEHACHIIMU TJ100AJbHOTO PAa3BUTHUS, SIBIECHUS
KOHBEPTeHIINU, BUANMO, IJIUTETHLHBIM TTePEXOTHBIM
3TaroM K OyIyIeMy COIMabHO CTIPaBEIJTUBOMY CTPOIO
CTaHET CHayajla KalnuTaju3M 0co00ro poia — COIU-
JIbHO-JIEMOKPATUYECKU I KaMUTATU3M WIN CIOXUTCS
HeKoTopast TubpuaHasi hopmMa 00IIECTBEHHOTO CTPOSI
C dJIeMEHTaMU KalWuTaJlu3Ma M collmanusma (ee Ha-
3BaHud NoKa HeT). B HacTosiee BpeMs 6J11Ke K 3TOMY
HeKoTopbie cTpaHbl CKaHAMHABUM, T1e Pa3phbiB B 10-
X0JIlaX MpaBsSIIIUX 1 yIpaBisieMbIX, 10% caMbIx 60raThbIx
1 10% cambIX GETHBIX, SIUTHI U «MacCChl» COCTABIISAET
npubau3utenbHo 3—4 pasa (B CIHA — 15 pa3, B Poccun
o odunmansHOl ctatucTuke — 14,3 paza B 2017 1),
a xusHeobecrneueHue yeaoseka (MPOT u ctoumocTb
MMOTPeOUTENBCKO KOP3UHBI) B cTpaHax CKaHAMHABUYT
(xax u B benbruu, Upnanavu unu Hunepianmax) noy-
TU B I€CSTh WU O0Jiee pa3 MPeBbIIAET YCTAHOBJIEHHOE

HYPHAA KOHCTUTYUHOHHOI'O ITPABOCYHA Ne 6(66)/2018



KOHCTUTYLIMA B STTOXY 'AOBAABHBIX ITEPEMEH 1 3AAAYN KOHCTUTYLIMOHHOT'O KOHTPOAA

3akoHamu B Poccuu. I1pobiema xu3zHeobecTieueHUst
YeJI0BEKA CTAHET B TAKOM CTPOE LIEHTPAJIbHOM.

HoBoMy cTpoto g0JiXHa COOTBETCTBOBATH CO-
LIMaJIbHO-AeMOKpPaTUYeCcKasli KOHCTUTYILIMSI HOBOTO
COLIMOKAMMUTATUCTAYECKOTO WIU TUOPUIHOTO CTPOSI.
Ha Ham B3misi, OHa JOJKHA BKJTIOYATh TSTh IJTABHBIX
yacreli: 1) OCHOBBI TPABOBOTO MOJOXEHUS JIMYHOCTH;
2) 9KOHOMUYECKNE, COLMATbHbBIE, TTOIMTUIECKIE U
COLIMOKYJIETYPHBIE OCHOBBI OOIIECTBEHHOTO CTPOS;
3) OCHOBBI TOCYIaPCTBEHHOTO CTPOSI (BKITIOUAst CUCTEMY
OpraHoB rocynapctsa), 4) OCHOBBI MECTHOTO CaMoO-
YIPaBJIEHUSI, a TAKKE 5) IPUHIIUITBI MEXTYHAPOIHOM
TMOJIMTAKU TOCYHAapCTBa, KOTOPbIE MOTYT U JOJIXKHBI
PETYIMPOBATHCS MPABOM U CONEPKATHCS B IJIABE KOH-
crturyiuu (a He B [IpeamOye).

OnHo#t U3 IJIaBHBIX YacTel TaKOW KOHCTUTYLIMU
SIBJISIETCS COTJIACOBAHHBIN KOMITJIEKC HOPM 00 OCHOBAx
obuiecTBeHHOro cTposi. HbiHEe Takue MoaoXeHUs Uin
JTaxxe IJIaBbl, pa3iesibl, YACTU U JIP. €CTh B 3apYOEXKHBIX
KaNMUTAJTUCTUYECKUX KOHCTUTYyLUsIX. Hampumep, B
koHcTUTyHMsIX Ppanuuu 1946 1. (3aMeHeHa, HO ee
ITpeamOyna ¢ conMaabHBIMU MOJOXEHUSIMU AEHUCTBY-
er) u Utamuu 1947 r. («IpaxmaHcKue OTHOIICHUS»,
«DTUKO-COLIMaIbHBIE OTHOIIeHUs», «[lomuTnaeckue
OoTHoLIeHUs»). [To3ke MogoOHbIe TJIaBbl BKIIIOUEHBI B
JIpyrue 3apyoeKHble KAMUTATUCTUYECKIE KOHCTUTY MU
(paznen 11 «CornmanibHO-9KOHOMWYECKUE TIPaBa U 00s1-
3aHHOCTH, 00SI3aHHOCTH B 00JIaCTU KYJIBTYPhI», yacThb I1
«DKOHOMUYECKAasl opraHu3alus odiecTBa», yactb 111
«OpraHuzanys NoJIuTUIECKO BiacTu» B KoHcTUTyIMU
IMoptyramuu 1976 1., rnasa 3 pazaena 1 «O6 ocHOBoOMO-
JIaTaloUMX TPUHIUITAX COLUATBHO-3KOHOMUYECKOMN
noautuku» B Koncrurynum Mcnanuu 1978 1., pasmen
«ColmabHbIe 1IeJTn» B I1aBe 2, HECKOJbKO Pa3IesioB B
raBe 3: «DKOHOMHUKA», «Q0pa3oBaHUe, UCCICIOBAHMS,
KyJbTypa», «Kwibe, padboTa, couraibHasl 3alluleH-
HOCTb U 310pOBbe» B KOHCTUTYLIMM TPpamUIIMOHHO
npaBoii IlIBeiapun 1999 . u op.

ImaBbl (pa3aensl) O Te€X UJIM WHBIX CTOPOHAX
OO0IIIECTBEHHOTO CTPOSI U COOTBETCTBYIOIIUE IOJIO-
XKEHUS Telephb Yallle COMepXkaTcs B KOHCTUTYLIMSIX
pazBuBawuxcsa crpad. B Konctutyuuun Unauu
1949 1. rOBOpHUTCS O TAKOM «COIIMAIBHOM ITOPSIIKeE,
MpU KOTOPOM COLIMaJIbHASA, SKOHOMUYECKas U IMO-
JIMTUYECKAS CIIPABEAJIMBOCTh OMPENEsIeT CYIIHOCTh
Bcex yupexneHuit» (c1. 38). B Koncturyunn Ywmmm
1980 r. ecTb T71aBa, MepeBeqeHHAsT Ha PYCCKUIA SI3BIK
Kak o0lecTBeHHBIN cTpoit’. B Koncturyuuu bpasu-
JINU 3TO «DKOHOMMYECKUI M (PUHAHCOBBINA CTPOW»,
«O coumanbHOM cTpoe». [1omoOHbIe TIaBbl UMEIOTCS
B HEKOTOPBIX APYTUX JaTUHOAMEPUKAHCKUX KOH-

7 B MCIAHCKOM TEKCTe MCIOJb3yeTcss TepMMH «Bases de la
institucionalidad» (6ykBajibHO «OCHOBBI MHCTUTYLIMOHAJIH-
3auuu»). Ha nene o6 ocHoBax OOLIECTBEHHOTO CTPOSl B 3TOM
raBe KoHctutyuuu Ywau MOYTM HUYEro He TOBOPUTCH.
Cwum.: Constitucion Politica de la Republica de Chile (Texto
Refundido, Coordinado y Sistematizado promulgado por el
Decreto Supremo N° 100). Santiago de Chile, 1980.

crutyuusix. B Konctutyuuu adbprukanckoro Erunra
2014 r. (T71. 2) TOBOPUTCS O TPEX «COCTABJISIONINX CTH-
METCKOTO OOIIECTBa»: COUMAbHBIE, SKOHOMUYECKUE
U KyJIsTypHble. HeKkoTopble TaBbl TaKOTO pojia ecTh
Jaxe B JOKyMEHTaX KOHCTUTYLIMOHHOTO 3HAYeHUS B
CcTpaHax MyCyJIbMaHCKOTO (pyHmameHTanu3ma (Tia-
BH 3 u 4 OcHoBHOTO HM3amMa CaymoBCKO ApaBuu
1992 1. HaseBaloTcs: «CocTaBisiomue CaymoBCKOTO
0011IecTBa» M « DKOHOMMYECKAsT CUCTEMAY.

He O6ynem Oosibllie yTOMIISATh YUTATENS LIUTAPO-
BaHMEM KOHCTUTYLUMH. SICHO, 4TO 3apyOexXHble Ka-
MUTATUCTUIECKNE KOHCTUTYIIUUA TIPUHUMAIOT TeIephb
3aJ10keHHBIN Poccueli Hosblil exkmop pecyauposanus —
3aKperJieHue HEKOTOPBIX MOJIOKeHU (KpaiiHe
PEIKO — OCHOB) O COLIMO9KOHOMUYECKUX, a TAKXKe
COIMATBHBIX, TTIOJTUTUYECKUX U COIMOKYIBTYPHBIX
OTHOIIEHUSIX, a TAKKe TTPUHIIMIIOB MEXITyHapOTHOMN
MOJIUTUKY TOCyAapcTBa. B maHHOM ciydyae 3aMeTum
JIIITb, YTO OTHOIIIEHUE K COITMAIbHO-3KOHOMUYECKUM
TpaBaM ¥ K THBIM KOHCTUTYITMOHHBIM COITMAIEHO-3KO-
HOMWYECKUM TOJIOXKEHUSIM B TMOEPATTbHO-TTOTYCOIIU -
aTbHOM KaMTATMCTUIECKOI CUCTEME TIpaBa OCTaeTCs,
T10 CYIIIECTBY, OTpUIIaTeTbHBIM. BKITIouas conmanbHbie
TTOJIOXEHUST, KOHCTUTYITUY 3apyOeXKHBIX KATTUTATUCTU -
YeCKUX CTPaH 3alpeliamT UX MPUMEeHEHUE CyIaMu.
B KOoHCTUTYIMSIX YKa3aHO, YTO COIMATbHO-3KOHOMU-
YecKue TIOJIOXKEHUST HE MOTYT OCYIIECTBIISTHCS B CY-
JNeOHOM MOPSIZIKE, B BUZIE MPUMEPA HEPEAKO TOBOPUTCS,
YTO HUKAKOM CyJl HE MOXET 1aTh paboTy 6e3paboTHOMY,
CChUTaOIIIeMycsl Ha KOHCTUTYIIMOHHOE TPaBo Ha TPYI,
WIA BBUICYUTH OOJIBHOTO B COOTBETCTBUU C TIPABOM
Ha 3npaBooxpaHeHue). CkazaHo, 4TO JIMIIO He BITpaBe
TpebOBaTh COIMATBLHBIX YCIIYT OT TOCYIapCcTBa, CChLIa-
sICh Ha HOPMBI 00 OCHOBHBIX TpaBax yesioBeka. Yactp 2
cT. 59 Koncruryuu Anbanuu 1998 r. yctaHaBiIMBaeT,
YTO «JI0OMBATHCS COLIMATTBHBIX 1IEJIel HETTOCPEICTBEHHO
yepe3 Cy/l HeTb3s1». AHAJIOTUIHBIE 3aTTPEThI €CTh B KOH-
crutyuusx Manum 1949 r., lseiinapuu 1999 . u op.

B Konctutynuu P® moiaoxeHUs 06 0CHOBax
00IIIeCTBEHHOTO CTPOSI TPAIUIIMOHHO TIPEICTABIEHBI
mrpoKo. OOBEMHO TPeICTaBIeHBI TTOIOXEHUsT 00 OC-
HOBaXx O0IIIECTBEHHOTO CTPOST TAKXKE B COXPAHUBIIIMXCS
rocyaapcTBax TOTaTUTapHOTO colmanuima (BreTHam,
Kuwuraii, KHIAP, Ky6a, Jlaoc). ITogpobHee TeKCThI Ta-
KOTO pOjia JIUIIb B HEKOTOPHIX JTAaTUHOAMEPUKAHCKUX
KOHCTUTYLUSIX (Hanpumep, bpa3winm), HO B HUX Takue
TTOJIOKEHUST YaCTO OTHOCSITCSI HE TOJIbKO K OCHOBaM,
TPUHITATIAM OOIIIECTBEHHOTO CTPOSI, & TAKXKE K IMOITYT-
HBIM BOTIPOCAM U COZIEPXKAT U3TUIITHAE TTOAPOOHOCTH.

CounoskoHoMu4yeckue nonoxeHus B KoHcrtu-
Tyuuu PO uMeIoT MHOW COLIMANIBHBIN XapakTep, YemM
9TO OBUIO B COBETCKMX KOHCTUTYIUSX (CIOB O COIU-
alu3Me, Kak U O KaluTaau3me, B Helt HeT). B riase 1
Koncrturyumu Poccuu, kotopast Tenepb Ha3bIBaeTCs
«OCHOBBI KOHCTUTYIIMOHHOTO CTpOsi»®, 3aKperieH

8 Takoe Ha3BaHUE TJIABBI IIMPOKO, 10O TTOHSITHE «OCHOBBI KOHCTH-

TYLIMOHHOI'O CTPOSA» BKIKOYAKOT TAKXKE OCHOBBI CTaTyCa JIMYHOCTH,
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MPUHLIMUIT COUAIBHOTO rocyaapcTna (CT. 7), CKa3aHO
0 MHOXECTBEHHOCTH, PABHOTIPABMU 1 PABHOM 3alIIUTE
(opMm cobcTBeHHOCTH (4. 2 CT. 8), CBOOOIE SKOHOMU-
YeCKOU NesITeNbHOCTU U CBOOOTHOM IepeMeIleHUN
TOBapoOB, YCIAYT U (PpUHAHCOBBIX cpeAcTB (4. 1 cT. §),
cBoOoze Tpyna (cT. 37), cBoboae KOHKYpeHIuH (CT. 34),
perynupyeTtcs Bonpoc o 3emie (CT. 9), 3ampelieHbl
9KOHOMUYECKUN MOHOIIOJM3M U HET0OpPOCOBECT-
Hast KOHKypeHIus (cT. 34), denepaybHbBIM 3aKOHOM
yCTAaHABJIWBAETCSI MUHUMAJIBHBIN pa3Mep OTUIATHI
tpyna — MPOT (ct. 37). Teneps c 1 mast 2018 . (T10-
cJie IBYX AECSITUIETU pabOThl IOPUCTOB, YOEKIABIITNX
BJIACTHBIE CTPYKTYpPBI, 4YTO ycTaHOBNeHre MPOT Huxxe
YCTaHOBJIEHHOTO 3aKOHOM MPOXUTOYHOTO MUHUMYyMa
CTaBUT B HEYyTOOHOE TOJIOKEHUE CaMO TOCYIapCTBO)
MPOT ypaBHEH ¢ ITPOKUTOYHBIM MUHIMYMOM ([0 3TOTO
MPOT cocrabisiet 85% OT MPOXUTOYHOTO MUHUMYMA,
aatu 15% nneit Mecsiiia 6e3 MPOT ToXe Hamo XUTh).

Hccnenoatenmm CILA, mmimnyime o pocCcHitcKon
KoHcTuTymm, B CBOMX cTaThsix’ 1 MOHOTpadusix'* Masio
00pallaT Wik COBCEM He 00pallialoT BHUMaHUSI Ha CO-
IMATbHO-9KOHOMUYECKUE nojioxkeHust KoHcTutymm.
OHU TpaAWITMOHHO PACCMATPUBAIOT TEPPUTOPUATBHYIO
OpraHu3alMIo TOCYIapCTBa, Pa3neIeHUe BIACTei, BbIC-
1€ OpraHbl TOCyJapcTBa (MECTHOE CaMOYIIpaBIeHUE
HE aHaJU3UPYIOT), METaTbHO TOBOPSAT O POJIU CyHa.
CounanbHO-3KOHOMUYECKHUE TOJIOXEHUST UX Majio
MpUBJIEKAIOT. B aMepuKaHCKOl I0pUANYecKOi HayKe
HEeT TPaaAWIIMU UX UCCIIEOBATD.

MHorue 13 Ha3BaHHBIX BHIIIIE TIOJIOXKEHUH TJ1aBbl 1
Koucturyunn P® BoitgyT B OyOyIIyI0O KOHCTUTY-
LU0 COIMATBHO-IEMOKPATUIECKOTO KaluTaanu3Ma
(rubpugHoro crpos). OgHako Konctutyuust PO He
yuja Bce HEOOXOAMMBIE U JOCTATOYHbBIE TPUHITUIIBI
COIIMOKOHOMUYECKOTO XapaKTepa, B TOM YUCJIE U Te,
KOTOpPBIE OBLIN B KOHCTUTYLIMSIX HEKOTOPBIX 3apy0ex-
HBIX KalTUTATUCTUIECKMX CTPAH BO BPEeMsI €€ TIPUHSITHSL.
Baxxnast 3a1a4a KOHCTUTYLIMOHATIMCTOB — BBISIBUTH 3TO
HEOOXOJMMOE 1 JOCTATOYHOE U aTh KOHCTUTYIIMOH-
HBIM TIPUHIIMTIAM TOYHBIE U eMKHUe (hOPMYJTUPOBKHU.

OCHOBBI OpraHM3allMy TOCYIapCTBa U HEKOTOPbIE IPYTrHe BOIPO-
CBI, YTO CONEPXXUTCS B APYrUX miaBax. C Opyroif CTOPOHBI, TIpU
TAKOM HA3BAHUU MCYE3aeT OCOOBINA OOBEKT PETyTMPOBAHUS B IO
€IMHCTBE — OCHOBBI OOIECTBEHHOIO CTPOsi. TepMUH «OCHOBBI
KOHCTUTYIIMOHHOTO CTPOSI» HE WCITOJIb30BANICSI B COBETCKOM TO-
CYIapCTBEHHOM (KOHCTUTYLIMOHHOM) MpaBe ¥ OYeHb PEIOK B 3a-
PYOesKHBIX KOHCTUTYITHSIX. OH ecTh B OfIHOM U3 cTateil KoHcTuTty-
uuu OPT 1949 . (He B 3aronoBke raBbl). CTaTbsl OTHOCUTCS HE K
0O0ILECTBEHHOMY CTPOIO, a PETYJIMPYET OCHOBBI TIOPSIZIKA B 3EMJIISIX
denepatmu u rnacut: «Crarbs 28. (1) KOHCTUTYILIMOHHBII CTPOiA
B 3eMJISIX JIOJDKEH COOTBETCTBOBaTh MPUHIIMITAM PECITyOIMKaH-
CKOTO, I€MOKPAaTU4eCKOTO ¥ COLMATIBHOTO MPAaBOBOTO TOCyHap-
cTBa B ayxe Hactosiiiero OCHOBHOTO 3aKoHa. B 3emiisix, pailoHax
1 OOLIMHAX HapOJL TOJKEH UMETh MPEeICTABUTENILCTBO, CO3TAaHHOE
MyTeM BCeOOIINX, MPSIMBIX, CBOOOIHBIX, PABHBIX U TAWHBIX BbI-
60poB... (3) Penepalsi rapaHTUPYET COOTBETCTBHE KOHCTUTYIIM -
OHHOTO CTPOSI 3eMeJIb OCHOBHBIM TpaBaM». Kak BUANM, CMBICT
3TOro TEPMMHA B TAHHOM CJlyyae UHOM, YeM B Ha3BaHUU U COEP-
xanuu 1. 1 Koncruryimu PO.

®  CM., HaripuMmep: Mannheimer D. A Comparison of the American
and Russian Constitutions // Alasra Justice Forum. 2008. Ne 4.

10 Cwm., nanmpumep: Henderson J. The Constitution of the Russian
Federation. A Contexual Abalys. Oxford, Portland, 2011.

Ha nam B3misi1, JOMOJIHUTEIBHO K MTOJI0XEHUSIM
poccuiickoii KOHCTUTYIIMM B HOBYIO KOHCTUTYIIUIO
MOIJIM Obl BOWTHU CJIEAYIOIIME MOJOXEHUS, KOTOPbIE
JTOJXKHBI TIOCTOSTHHO Pa3BUBAThCS M KOHKPETU3UPO-
BaThCs B TEKYIIEM 3aKOHOATENIbCTRE:

1) colmanbHO OPUEHTUPOBAHHAS PHIHOYHAST 3KOHO-
MUKa C TOCYapCTBEHHBIM PETYJIMPOBAaHNEM B HEOOXOIM -
MbIX Ipeesiax. TouHo chopMyTMPOBAHHBIX MOJIOXEHU N
3TOTO pPofia B KOHCTUTYIIMSX TOKA HET, HO OJIM3KUE K
3TOMY HOPMBI coaepxatcsi, Harpumep, B KoHctury-
mu [Tonpmm 1997 . B ¢Bs13u ¢ 3TUM MOXHO CKa3aTh U
00 MHIMKATUBHOM TOCYJapCTBEHHOM TUIAHUPOBAHUM.
Takuie ToNOXeHNST UMEIOTCSI B KOHCTUTYLIMSIX WJTU 3a-
KOHaX MHOT'MX CTpaH (0COOEHHO pa3BUBAIOIIUXCS);

2) conManbHasi CripaBeTMBOCTh. CIIOBO «CITpaBe-
JINBOCTH», KaK 00I1IeueIoBeuecKast IeHHOCTh, U3BECTHO
3aKOHOAATETLCTBY OUeHb NaBHO. CoIMabHBIN XapaK-
Tep eMy NPUIAIN COLMaCTUYeCKUe yueHus. Tenepb
TaKoe CJIOBOCOYETAaHUE €CTh BO MHOTUX 3apyOeKHBIX
KOHCTUTYLIMSIX pa3BUBamOIIMXCs cTpaH. OHO ObUIO B
HEKOTOPBIX U3 HUX (Harpumep, bpaswnus wiu Munus)
1 BO BpeMsI pa3padoTKu v npuHATHS KoHcTuTymu PO;

3) couuanbHOE MAapTHEPCTBO. TaKue MOT0XKEHUS
CTaJTi TPUHUKATh B KOHCTUTYLIMOHHO-TIPABOBYIO HAyKY
B Havyasie XX B. CO BpeMEH y4eOHUKOB (DPaHILy3CKOTO
aBropa Jleona [Jroru. Tenepb OHO €CThb B HEKOTOPBIX
KOHCTUTYIUsIX JIaTUHCKOT AMEpUKM M IPYrUX pas-
BUBatoluxcs ctpad. B Poccuum takoit TepMuH ecTh B
cT. 27 TpynoBoro Kouekca;

4) cotmanbHast OTBETCTBEHHOCTh. TaKOTO TepMUHA
B KOHCTUTYLIUSIX MbI He HalUK. B nutepatype 00bIYHO
€T0 CBSI3BIBAIOT C TTIOBEIEHUEM CJI0sI paboTonaTesieit, Ho
OH OTHOCUTCS 1 K COOOIIIECTBY pAOOTHMKOB M JaXe K
TOBEIEHUIO MTHAUBUIOB, YbU HEOOMYMaHHbIE AeCTBUSI
MOTYT IPUYMHUTH HECOTIOCTABUMBI YIIIepO OOIIIECTRY;

5) nBoiicTBeHHas (DyHKILIMSI YaCTHOI COOCTBEHHOCTU
Ha JAaHHOM 3Talle pa3BUTUS O0IIecTBa (CIYXUTh HE
TOJIbKO COOCTBEHHUKY, HO U BBITIOJIHSITH OOIIIECTBEH-
Hylo ¢pyHKIMI0). Kak roBOpuioch, TaKoe MOJI0XEHUE
OBLIO BrepBbIE BKIIOYEHO B BeliMapckylo KOHCTUTY-
uuio 1919 r;

6) B mepedeHb HOPM COOGCTBEHHOCTH MOXKHO OBLTO
OBl TOOABUTH TTOJIOXKEHUST O IMYHOW U YACTHOM TPYHO-
Boli co0cTBeHHOCTH. OOE OHU MMEIOT HETIOCPEICTBEH-
HOe 3HaueHue M yeiaoBeka. [losoxeHus: o TMYHON
COOCTBEHHOCTHU OBLITM B COBETCKMX KOHCTUTYIUSIX. be3
WCTIONb30BaHUS TAKOTO Ha3BaHMsI ObLIN, TIO CYIIIECTRY,
U TIOJIOXEHMST O YaCTHOW TPYMOBOIl COOCTBEHHOCTH
(o c1. 17 Konctutyumu CCCP 1977 1. Takoro poma
JeITeJIbHOCTh OblIa OTPAaHUYEHHOW M Ha3blBajlach
WHIWBUAYATEHON TPYIOBOM AESITeIbHOCTHIO B cdhepe
KyCTapHO-PEMECTIEHHBIX TTPOMBICIIOB, CEJIbCKOTO XO-
351CTBA, OBITOBOTO OOCITYXXMBAHUS HACEJICHUS U JP.).
ODTU MONTOXEHUS HE BOCIPUHSITH KOHCTUTYIIM -
SIMUA Pa3BUTHIX KAMUTAJIMUCTUIECKUX TOCYAAPCTB.
He Bonumm onm u B KoHctutynuio PO, xoTsa B Heit
TOCJIe TIePeYnCIeHUS BUIIOB COOCTBEHHOCTH (4acTHasI,
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rocynapcTBeHHasi, MyHUIIUTIATbHAsI) TOBOPUTCS U O
JIPYTUX BUOAX COOCTBEHHOCTH (4. 2 CT. 8);

7) mporpeccuBHOe HajoroobyoxeHue. OHO BbI-
TEeKaeT U3 MPUHIINIIA COI[MATbHON CIIPaBETUBOCTH:
TIOJTyYatoIIve OO JOXO/ BITUIAYNBAIOT OOJIBIIIHIA
U BCE BO3PACTAIOIINI MPOLIEHT HAJIoTa TOCyIapCTBY
Ha pa3BuUTHE OOIIECTBA. DTOT MPUHLIMI NEWCTBYET B
TTOAABJISIIONIEM OOJIBIITMHCTBE TOCYIapCTB MUPA U 3a-
MricaH BO MHOTUX KOHCTUTYIMsIX. B Poccuu neiictByer
MJI0CKas mKaja HajoroobioxeHus (13% mnsa Bcex):
Hawm Hem3BecTHBI CTpaHBbl, TAE €CTh TAKO XK€ TTOPSIOK;

8) 00s513aHHOCTH TOCYIapPCTBEHHO BJIACTH yCTa-
HoBUTh MPOT n151 paboTHUMKA U MPOXUTOYHBINA MU-
HUMYM JUIsl YefoBeka (unu rpaxknanuna). O MPOT
roBoputcs B cT. 37 Koncruryuu P®, o mpoxkutoyHOM
MuHUMyMe B KoHCTUTYIIMM HE cKa3aHo, HO IeMCTBYET
COOTBETCTBYIOIIUI (henepasibHBIN 3akoH. Kak roBo-
pwiIoch, Terepb ypaBHeHbI padmepsl MPOT u mpoxu-
TOYHOTO MUHUMYMA, HO U 3TOT MTOKa3aTelb HAMHOTO
HIXe, YeM B TIEPEeOBBIX KATUTATUCTUIECKUX CTpaHaX
u naxe B crpaHax LlenTpanbHoli u BoctouHoit EBpomnbl.
IMpoxwuTtounslit MunuMyM B Poccuu ompenesnsercst B
cootBeTcTBUM ¢ DenepaibHBIM 3aKOHOM OT 24 OKTSIOPSI
1997 &. Ne 134-®3 «O npoxXuToyHOM MUHIMYME B Poc-
cuiickoii Menepanm» (C MOCIEAYIONIUMY TIOTIPaBKa-
MM), KOTOPBIi yCTaHABIIMBAET CITMCOK TOBAPOB U YCIIYT,
HEOOXOIMMBIX IIJIST )KM3HU YesloBeKa. B cronMocTHOM
BBIPAXKEHUU TIPOKUTOUYHBIA MUHUMYM OTIPENEIsSIeTCsI
niocraHoBieHusiMu [IpaBurtenscTBa PO exekBapTaibHO
10 PEIHOYHBIM IIEHAM I10 AeMOTpachUIeCKIM IpyIiram
HaceJieHusI 3a Tipoieammii KBaprat. [TocnenHum (ipu
noAarotoBke crateu) IlocTaHoBNIEeHUEM OT § AeKaOps
2017 &. Ne 1490 BenunrHA TTPOKMTOYHOTO MUHUMYyMA
3a [l xBapTan 2017 . cocTaBisieT Ha AyIIy HaceJIeHUsI
10 328 py0., o TpyoOCIOCOOHOTO HaceleHUus —
11 160 py6., meHcuoHepoB — 8496 py06., nereit —
10 181 py6. Bunumo, HeMHOTUM OYIyT OTANYATHCS 3TH
manaHble ¥ B 2018 T. DTO 3HAYMT, 9TO MPOKUTOUHBIN
MWHUMYM Ha Ayiry HaceineHust B Poccum cocraBsi-
eT npubausutenbHo 148 eBpo (Ha stHBaph 2018 1.).
B 22 crpanax EC Toxe 3akoHOIaTeTbHO (B OCTATBbHBIX
storo Het) yctaHoBiieH MPOT u, cienoBatenbHO, pa3-
Mep MPOXXKUTOYHOTO MUHUMYMA. MIMeloTcst TaHHbIe Ha
1 ssuBapst 2018 ©.!' He Gynem roBopuTh o JItokceMOypre
(outu aBe Thicsiuu eBpo), Mpnanauu (1614 eBpo) wim
Hunepnanpax (1578 eBpo)'2, HO ¥ B TOCTCOLIMAIACTH -
yeckux crpaHax LlenTpanbHoit 1 BoctouHoii EBporbl
Takue ToKas3aTeju ropasjio Bbilie, 4eM B Poccuu:
JIntBa — 400 eBpo, Pymbramst — 408, JlatBus — 430,
Beurpus — 445, Yexusa — 478, CnoBakust — 480,
Bcrorus — 500, IMTompma — 503. CaMbIit HU3KHI 3TOT
rokasaTesb B bonrapun — 261 eBpo. A Belb y 3TUX
CTpaH HEeT HU He(TU, HYU Ta3a.

" URL: https://slavdelo.dn.ua/2018/02/25/obnarodovan-razmer-
minimalnyh-zarplat-v-stranah-es/

12 MunuManbHas 3apruiata B CIIIA mo cocrosiHuio Ha 1 sHBapst
2018 . cocrasisuia 1048 eBpo B Mecs1I.

KoneuHo, poccusiHe Bpsia v OyayT OCOOEHHO CTpe-
MWTBCS BKITIOUHTH B UKCJIO TTOKa3aTesIei ITPOKUTOIHOTO
MHWHAMyMa UTpy B Tonbd (BemmrkoOpuTaHust) Wiv 1Ba
nocereHus pectopana B Mmecarl (Ppaximst). He Hamo u
B0, KaK B [epManmm. Ho Bce-Taku 9mcito rmokasareneit,
BKJTIOUAEMBIX B MMPOXUTOYHBIN MUHUMYM, B Poccum,
BTpOE MeHbIlIe, YeM, HarpuMep, B BeukooputaHuu.

Oco0ble ycI0BUS U CIIOKHOCTU pa3BuTus Poccun
TMOHSATHBI, HO BCE-TaKM BOIIPOCHI XKM3HEO0ECIICUCHMS
YyeJoBeKa IOKHBI ObITh OMHUMU U3 LIEHTPAIbHBIX B
HOBOM COLMAJIIbHO-IEMOKPATUYECKOM KOHCTUTYLIMU.
H7s1 3TOTO, pasymMeeTcs, Hy>KHbI OTPOMHBIE CPECTBa.
WUx HukTo He momaput. UcTouHuKamMu OGoraTtcTBa
ob1lecTBa ABJAIOTCA TPYH U NPUPOAHBIE PECYPCHI.
B3saTh HeoOXxoaUMBIE CpelCcTBa Herjae, KpoMe Kak
MyTeM COBEPILIEHCTBOBAHUSI OpraHU3allMU OOIeCTBa
M TOCYJapCTBa, BOCIUTAHMS TUYHOCTHY YyenoBeka. He-
00XOIMMBI JTy4lllasi OpraHU3aLIMsI U MOBBILLIEHUE TPOU3-
BOJIMUTENBLHOCTU TPYyJa, pallMOHAIbHOE NCI0JIb30BaHUE
MPUPOIHBIX OOTaTCTB B MHTEPECax O0LIECTBA, CIIpaBe/l-
JIUBOE pacripefie/ieHre JOXOI0B MeXny pabOTHUKaAMU
1 paboTopateasiMU, APYTUMU CJIOSIMU HacedeHUs,
WHIWBUIIAMU OT «OOILIECTBEHHOTO Muporax. J1ist aToro
HY>KHO MCII0JIb30BaTh BJIACTh, U B YACTHOCTU, HYXXHA
COOTBETCTBYIOIIASI KOHCTUTYLIUSI KAK UHCTPYMEHT
CBOETO poma OOIIECTBEHHOTO TOTOBOPA.

PazpaboTka KOHCTUTYLMOHATUCTAMU COLIMAJIBHO-
9KOHOMUYECKHX (ITOKa MBI TOBOPHM TOJIBKO O HHUX),
a TakKe MHBIX MPUHIUIIOB HOBOro Buma OCHOBHOTO
3aKOHA MMEET OTPOMHOE 3HAYCHNE JIJIST CO3TAHMSI COLIM-
aJIbHO-IEMOKPAaTUYECKOI KOHCTUTYIIUH HOBOTO CTPOSI,
KOTOPOTO eIIle HeT. B oTaeIbHBIX CTpaHaX eCTh TOJIBKO
€TI0 3JIEMEHTHI, HO, BO3MOXHO OH CJIOXXMTCSI HA OCHOBE
KOHBEPIeHIIUM U B Pa3BUTOM U YCOBEPILIEHCTBOBAHHOM
BUJIE, MMapajjIeIbHO C pa3BUTHEM UYeJIOBEUYECKOM NI~
HOCTH, IOCTENIEHHO TpaHC(HOPMUPYSICh, B IEPCIICKTHUBE
MOXET IIPUBECTU YEIOBEUECTBO K MOIJTMHHOMY COLIMA-
JIU3MY, OCMBICJIEHHOMY TTI0-HOBOMY, UJIM UHOMY OoJiee
COBEPILIEHHOMY OOIIIECTBEHHOMY CTpPOIO.
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[lBaguarb nATH AT KOHCTHTYLHOHHOH
rocyaapcrsennocti Poccun

Kocmroxoe Aaexcandp Huroaaesuu,

3aeedyrouuil kagedpoil 20cy0apcmeeHH020 U MYHUUUNAAbHO20 NPABa
Omckoeo eocyoapcmeennozo ynueepcumema umenu ©.M. Jlocmoesckoeo,

sacayxcennulii opucm Poccuiickoii Pedepayuu,
dokmop ropuduteckux Hayk, npogeccop
omsk.post@gmail.com

Ilpeomemom uccaedosanus Hacmosueli cmMamov s8A51eMCs AHAAU3 KOHCMUMYUUOHH020 paseumus Poccuu nocaeonux
08yx decamunemuii. Paccmampusaromes yseauuenue cpoka noanomouuti Ilpesudenma P® u Tocydapcmeennoii Jymot PO,
66ederue exce2o0nbix omuemos Ilpasumenscmea PD neped Tocydapcmeentoii ymoii PD o pesysbmamax ceoeii dessmenvHo-
cmu, o6sedunerue Bepxoenoeo u Boicuieco Apoumpanxcroeo cydoe P®, ykpenaenue nozuyuti [lIpezudenma P® npu naznaue-
HUU HA 00AdCHOCMb NPOKYPOPO8, cyoell, urenoe Cosema DPedepayuu, svicuiux 00AHCHOCMHbIX AUy, cyosekmos PD, yenmpa-
AU3AUUSL MECIHO20 CAMOYNPABACHUS U UHbIe HOBAUUU 8 00NACMU KOHCIMUMYUUOHHO20 NPABa.

KmoueBble cioBa: Koncrutyuus PO, KOHCTUTYLUMOHHAS FOCYAapCTBEHHOCTD, pedopmupoBanue, IpesuneHt PO,
IMpaBurtenscTBo P®, BepxoBHbiit Cyn P®, Konctutyuuonusiii Cyn PD, MmecTHOE camoyIpaBieHHE, TOCY1apCTBEHHbBIC

yciayru, 00llleCTBEHHAss MHULIMATUBA.

Kouncturynuu Poccuiickoit ®egepaumnm UCmomn-
Hsercsa 25 netr. Umenno Koucturyuug P® 1993 r.
SIBWJIACh TIPABOBBIM (YHIAMEHTOM, COXPAaHUBIIUM
MOJIMTUYECKYIO0, SKOHOMMUYECKYIO, TEPPUTOPUATIBHYIO
HeaoctHocTh Poccuu, ogHOBpeMeHHO 0003HAYUB
HAaIlpaBJICHUS OaJbHEHMIIEr0 Pa3BUTUSI POCCUMCKON
rocynapctBeHHocTu. Kak ciieacTBue, 3To ABaalaTU-
MSATWIETHUE SIBJISIETCS TIOBOJIOM JIJIS1 TOABEAEHUS HEKO-
TOPBIX UTOTOB KOHCTUTYLIMOHHOTO pa3BuTus Poccuu.

TpaguuMOHHO MO KOHCTUTYLIMOHHBIM 3aKOHOA-
TEJIbCTBOM MOHUMAETCS KOHCTUTYLIMSI KaK €ro smpo,
3aKOHBI, BHOCSIII€ U3BMEHEHMS B KOHCTUTYLIMIO, & TaK-
K€ 3aKOHOAATEIbHbIE aKThI, MPUHSATHUE KOTOPBIX Mpe-
JIYCMOTPEHO caMoit KoHCTUTyluel. Kak cnpaBeainBo
otMeuaeT C.JI. KHs3eB, «cama 110 cebe cTabMIbHOCTh
KOHCTUTYLIMU, 6€3yCIIOBHO, HE 03HA4YaeT ee abCOoII0T-
HOW HEM3MEHHOCTU. B MpOTUBHOM ciyyae Bpsia JU
ObLJIO OBl BOBMOXHO KaKoe-JIM00 KOHCTUTYLIMOHHOE
pa3BUTHE, a KOHCTUTYLIMSI MOTJIa Obl NIPEeBPATUTHCS B
HETPEOI0AMMYIO ITPErpay s TIOObIX MPOrPECCUBHBIX
rpeoGpa3oBaHmii»'.

KOHCTUTYIIHOHHO-TIPABOBOE 3aKpeIlIeHHe
rocyzapcTBenHoii Bjiactu B PO
XpOHOJIOTUIECKN MEePBBIC U3MEHEHUS HEII0-
cpeactBeHHO Tekcta Koncrurtyuum P® kacanuch
yBeJIMUeHUsT cpoka noinHomounii [Ipe3unenta PO no
6 ner, a TocymapctBeHHoi Jymsl 1o 5 net?. Hecmotps

I Kuszes C.JI. CrabwibHOCT, KOHCTUTYLMU U €€ 3HaYeHUe IS
COBPEMEHHOTO POCCHIICKOTO KOHCTUTYLIMOHATM3MA // KoHcTH-
TYHMOHHOE ¥ MyHUIIMTIaIbHOE TipaBo. 2015. Ne 1. C. 4—12.

2 3akoH P® o mompaBke kK Konctutyuun P® ot 30 mekabpst
2008 . Ne 6-DK3 «O6 nsmMeHeHNH cpoka mmojHoMounii [1pesu-

Ha IOBOIbI MIPOTUBHUKOB YKa3aHHBIX U3MEHEHUN
(H.M. o6peinnHa®, A.A. KonnpaieBa, B.U. ®ane-
eBa’), MoJIararollMX UX HeleMOKPATUYHBIMU, IIPEICTAB-
JISIETCsI, YTO OHU OBbLIN HE JIMILIEHbI KOHCTUTYLIMOHHOM
11€JIECOO0OPa3HOCTH U COOTBETCTBOBAIM TEKYIIIUM I10-
JIMTUKO-TIpaBOBLIM peanusMm. He cienyeT 3a0bIBaTh,
YTO, 110 MHEHMIO aBTOPa COOTBETCTBYIOIIMX MHUIIMA-
THUB, yBeJIMUEHUE cpoKa nosiHomounii [Ipesnnenra PO
u TocynapctBeHHO# IymMbl ObLIO TTPOAUKTOBAHO
CTpeMJICHUEM IIPUAATh YCTOMYMBOCTH PAa3BUTHUIO IO-
CcyJapcTBa, YBEJIMYMB BPEMEHHBIC BO3MOXHOCTH TSI
pemenus IlpesuaentoMm u TocymapctBeHHo Jymori
IOCTaBJICHHBIX 3a/1a4 B paMKax OJTHOI'O CPOKa ITOJIHO-
MOYMIA B YCIIOBUSIX, KOTIA MPAKTUYECKU ITOJTHAsI CMe-
HSIEMOCTh FOCYIapCTBEHHOM BIacTH Ha (heaepaibHOM
YPOBHE CEPbE3HO OCJIOXHSET Kaxable YeThIpe roja
obecrnieyeHUE MPEEMCTBEHHOCTH TOCYI1apCTBEHHOM
MOJIUTUKKU®, a JJIsT TIPOBEAEHUS CTPYKTYPHBIX 3KOHO-

nenta Poccuiickoit @eneparu u TocynapctBenHoi ymbl» //
C3 P®. 2009. Ne 1. Cr. 1.

3 JNo6peiauH H.M. TlocuibHBIE CYXIEHUS O TOJIb3€ KOHCTUTY-
LMOHHOU pedopmbl B Poccuu: uto ecTh M Kak AeilcTBOBaTh //
TocynmapctBo u ipaBo. 2014. Ne 1. C. 30.

4 Konnpaies A.A. TIpe3suIeHTCKHUII CPOK: Kakasi MOJIENb orpa-
HUYEHUS] TIPE3UIEHTCKUX MOJHOMOYMA MpuemieMa i Poc-
cun? // KOHCTUTYLIMOHHOE W MyHULMNajibHOEe MpaBo. 2015.
Ne 10. C. 59.

5> @aneeB B.M. Koncruryius Poccuiickoit ®enepauyu: mpood-
JIeMbl pa3BUTHSL U cTabuiabHOCcTH // Lex russica. 2013. Ne 12.
C. 1294.

¢ Tlucemo [pe3unenta PO ot 11 Hosi6pst 2008 . Ne [1p-2414 «I1o-
sICHUTENIbHAS 3anucka “O00CHOBaHME HEOOXOAMMOCTU TpH-
HaATUs nonpaBku K KoHctutymu Poccuiickoit Penepanuu 06
M3MEeHEeHMM cpoka rmosHoMounii [1pesunenra Poccuiickoii De-
nepauuu u TocynapcrBeHHoit Jymbl”» // CIIC «KoHcynbTaHT-
[noc».
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MMWYECKUX U COLIMATbHBIX peOpM B MacIITa0axX BCETO
ToCylapcTBa TpeOyeTcsl — HECMOTPSI Ha OE3yCIOBHYIO
BaxXHOCTH rule of law (mpaBieHus TpaBa) — CTAOWIIb-
HOCTb MOJUTUYECKOW CUTyalluu, OCOOEHHO B Iepe-
XOJHBIX POCCUMCKUX YCITOBHUSIX.

Hpyrue udmenenus Koncturynuu P® ob6s3anu
IMpaButenscTBo P® mipencrasisath [ocynapcTBEeHHOIM
JymMe exXeromHble OTYETHI O Pe3yJIbTaTaX CBOEi AesITeIb-
HOCTH, B TOM YUCJIE TTO BOMPOCaM, ITOCTaBJIEHHBIM [ocy-
nmapctBeHHoOM [lymoit’. BBenenue Takoit popMel rapiia-
MEHTCKOTO KOHTPOJIS 32 UCTIOJIHUTEIbHOM BJIACTHIO HE
MOKET HE BOCIIPUHUMATHCS MOJOXUTEIBHO, TOCKOJIb-
Ky OTBE€YAeT MHTEpPECaAM YCWJIEHUSI OTBETCTBEHHOCTH
IMpaButensctBa PO nepen locynapcTeeHHoit JJymoi,
MPENCTaBISIONIE UHTEPECHI POCCUMCKUX TPaXIaH,
SIBJIIOIINXCS KOHCTUTYILIMOHHBIM UCTOYHUKOM BCEW
nmyoauyHoOU Biactu. [losiBieHWe JaHHOTO MHCTUTYTA
TakXe CIIOCOOCTBYET YKPETUIEHUIO CUCTEMBI CIEPKEK
U MIPOTUBOBECOB B OPraHU3AallMU TOCYAAapCTBEHHON
BJIACTH, TaK Kak mpu ogodbpeHuu [ocymapcTBeHHON
Hywmoii otuera [IpasurensctBa P® INpesunenty PO
HeoOXOAMMBI BECKME apryMEHTHI IJIS1 peanu3aluu
CBOETO KOHCTUTYLIMOHHOTO MOJTHOMOYUS] — OTCTaBKU
IMpaButensctBa PO.

Crenyromasi mormpaBka OblJIa TTOCBSIIIEHa 00b-
enrHeHuio BepxoBHoro u Briciiero ApouTpaxxHoro
cynoB PO, yrouHeHMIO cTaTyca MpoKypaTyphl, M3MEHe-
HUIO OTAENbHBIX TosTHOMoumi [1pesunenta PO u Cose-
ta @®enepanu POS. [TorpedHOCTh 00benrHEHUS Bep-
XoBHOTO M Briciiero ApourpaxHoro cynoB P® Oruia
BbI3BaHa caMmol Xu3Hblo. Kak ormerun Ilpe3uneHt
Poccuu B.B. I[lyTuH B cBOEM €XEroqHOM IOCIaHUU
®enepansaomy Cobpanuio, BepxoBHbIit 1 Beictimii
ApbutpaxHsiii cynsl PO yacTo pacxonunuch B Tpak-
TOBKE MHOTHX 3aKOHOB, MHOTa BECbMa CYLIECTBEHHO,
BBIHOCUJIM Pa3HbIE PEIICHUS MO CXOXUM JieJiaM, a TO
U TI0 OJHUM U TeM Xe. B utore Bo3HMKasa IpaBoBast
HEOIMNpPeIeIEeHHOCTh, a MOPOil U HECTIPABEMJIUBOCTD,
KOTOpast OTpaxkaslach Ha JTIOASAX’.

HecMoTps Ha TO 4TO B MEPBOOCHOBY CYAEOHOM
CUCTEMBI M3HAYAIBHO 3aKJIaAbIBaIach UAes TECHOTO
B3auMoJeicTBust BepxoBHoro u Beiciiiero Apourpax-
Horo cynoB P®@, oHa, K coxXaJleHU10, He ObLIa TOJKHBIM
00pa3oM peanuszoBaHa. Mexy cynaMu LIJI0 CONEPHU-
YECTBO 3a BJIMSHUE Ha CyeOHYI0 TpakTuky. [IpakTrye-
CKU TIEPECTATN MPOBOJUTHCS COBMECTHBIE 3aCEIaAHUS
wieHyMoB BepxoBHoro u Briciiero ApouTpaxkHOTo

7 3akoH P® o mompaske kK Koncturyuuu PP ot 30 mexabpst
2008 Ne 7-DK3 «O KOHTPOIBHBIX MTOJTHOMOUMsIX [ocynapcTBeH-
Hoit lymbr B otHoweHuu [1paButensctBa Poccuiickoit @enepa-
uun» // C3 P@. 2009. Ne 1. Cr. 2.

8 3akoH P® o monpaske k Koncrutyuu P® ot 5 despans 2014 1.
Ne 2-®K3 «O BepxosHom Cyne Poccuiickoit denepaunu u
nipokyparype Poccuiickoit ®denepanun» // C3 PO. 2014. Ne 6.
Cr. 548.

°  Tocnanue [Npe3unenra PO denepansHomy Cobpanuio ot 12 ne-
kabps 2013 ©. «Ilocnanue Ipesunenta P® Bragumupa [lytu-
Ha DenepanbHomy Cobpanuio» // Poccmiickas raszera. 2013.
13 nexkabps.

cynoB P® o ciopHbIM BoTipocaM CyneOHOM MPaKTUKH.
B pe3ynbrate BO3HUKIIM MPOTUBOPEYMS B TOJIKOBAHUM
M IPUMEHEHUM OJHUX U TEX Xe MPaBOBBIX HOPM,
a TIOTOMY OOBbeAMHEHNE BBICIIUX CYI0B OOBEKTUBHO
OTBEYaJIO0 00ECTIEUeHUIO eUHCTBA CyIeOHON cucTe-
MBI, YCTPaHEHUIO TIPOTUBOPEUMA MEXIY CyneOHBIMU
aKTaMU apOUTPaXKHBIX CYIOB U CYIOB OOIIEi FOPUCTUK-
IIUU TI0 CXOXXKWM BOITPOCaM, T.e. B KOHEYHOM CUYeTe —
JIOCTVDKEHUIO TIOUIMHHOTO CyJIeOHOTO KOHCTUTYIINO-
HaJM3Ma.

Boiee Toro, B HacTosiee BpeMsl B CUCTEME CYIOB
00111eii IOPUCIUKIINY CO3JAHBI TISITh aNeJUISIIIMOHHBIX
U IEBSITh KACCAIIMOHHBIX CYJOB OOIIEeH IOPUCAVKIINH,
a TakKe aTeJUTIIMOHHBIA U KaCCallMOHHBIN BOCHHBIE
cynbl'’. AnesuTILoOHHbBIE CyIbl OYIyT pacCMaTpUBATh
aneJuUISIIIMOHHBIE XaT00bl M TpencTaBleHus Ha He
BCTYMUBIINE B CUJTY Cy/leOHbBIE aKThl, IPUHSTHIE B
MepBOi MHCTAHIIMU CyaoM cyobekTa PD Ha Teppu-
TOPUU COOTBETCTBYIOIIETO CyNeOHOTO aressiim-
OHHOTO OKpYTa, a TakXe JieJla IO HOBBIM U BHOBbB
OTKPBIBIIUMCST 00cTOsATENbcTBaM. KaccanimoHHbIe
cyabl OyayT paccMaTpuBaTh KacCallMOHHBIE Kajlo0bl
U TIPEACTABJICHUs Ha BCTYMUBIINE B CUITY CyleOHbIE
aKThHI aleJUIIIIMOHHBIX CYIOB, CynoB cyobekTa PO,
paliOHHBIX CYI0B U MUPOBBIX Cyldell HAa TePPUTOPUU
COOTBETCTBYIOILIETO KaCCAIIMOHHOTO CYIeGHOTO OKpYTa,
a TakKe JieJia 0 HOBBIM M BHOBb OTKPBIBIIUMCS 00-
crostenscTBaM. Co3maHue CTPYKTypHO 000COOIEHHBIX
areJUISIIIUOHHBIX U KACCAlIMOHHBIX CYJIOB, HE CBSI3aH-
HBIX paMKaMU aAMUHUCTPATUBHO-TEPPUTOPUATIEHOTO
neneHust cyobekToB PD, HECOMHEHHO coriacyercs ¢
HE3aBUCHUMOCTBIO M CAMOCTOSITEJTbHOCTBIO CyneOHOM
BJIACTU, TIO3BOJISISI UCKITIOUYNUTh PACCMOTPEHUE areli-
JIIIIMOHHOMW UM KacCallMOHHOM XaIo0bl Ha CyieOHbIe
TOCTAHOBJIEHYSI B TOM Xe cyonhekTe PD, a Takke B TOM
Xe Cyle, B KOTOPOM 3TH CyAeOHbIe TTOCTAaHOBJIEHUS
BBIHOCUJTUCh.

B TeueHne AByX mecATUNETUI C MOMEHTA TIPUHSI-
tisg KoHcturyuuu P® cpeau yuyeHBIX U TTPaKTUKOB
BeJIach AMCKYCCHUSI O MECTe TIPOKYpaTyphl B CUCTEME
paznesieHus BIacTeil 1o MpUYrHe BKITIOUYEeHUS CT. 129
Konctutyimu P®, mocBsIIeHHOM CTaTycy MPOKypaTy-
pHI, B maBy «CyneOHast Bnacte». B 2014 1. KoHCTUTY-
IIMOHHBIN 3aKOHOJATeb U3MEHWI Ha3BaHUE TJIaBbl 7
Konctutyruu Ha «CyneGHast BIacTh M TPOKypatypa» '’
Temepb mpoKypaTypa HOpMaTUBHO BbIBeJdeHa 3a
paMKu cyneOHOI BETBU BJIACTH W TIPEICTABISIET CO-
0011 0co0yI0 IIEHTPAIM30BAHHYIO CUCTEMY OPTaHOB,

10 ®enepanbHbIl KOHCTUTYLIMOHHBIN 3aKOH OT 29 wutoist 2018 ©
Ne 1-®DK3 «O BHeceHUM u3MeHeHMit B PenepaibHbIiT KOHCTH -
TYLUMOHHBIN 3aKoH “O cyne6Hoii cucreme Poccuiickoit Menepa-
K" ¥ OTAENbHBIE (efepabHbie KOHCTUTYIIMOHHBIE 3aKOHBI B
CBSI3M C CO3laHUEM KACCALIMOHHBIX CYI0B OOLIEH IOPUCIUKIITI
Y amneJUISIIIMOHHBIX CYIOB o0IIel opucankiuum» // Odunmans-
HbII MHTEpHET-TIopTall npaBoBoit uHdopmauu. URL: http: //
publication.pravo.gov.ru/Document/View/0001201807300021

" 3akoH P® o momnpaBke K Koncrtutyuimu P® or 5 despans
2014 . Ne 2-®K3 «O BepxoBHoM Cyme Poccuiickoit Penepa-
11U U npokyparype Poccuiickoit Denepanumn».
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OCYIECTBISIONINX HAA30D 32 3aKOHHOCTBIO BO BCEX
cepax 0OIIeCTBEHHBIX OTHOIIIEHUIA'2,

Hosas pemakuus ct. 129 Koncturyuun P® 3a-
Kpernuyia HOBBIY TMOPSAOK 3aMeIIeHUs JOJIKHOCTe
JUTSI TIPOKYPOPOB pa3HbIX ypoBHeil. Tak, [eHepabHbIN
npokypop P® u 3amectutenu [eHepaaTbHOTO TPOKYpPO-
pa PO HazHavaloTCst Ha JOJIKHOCTH M OCBOOOXKIAIOTCS
ot gosxkHoctu CoBetoM Penmepannu PP mo mpen-
crasnenuio [1pesunenta PO (mo BHECEHUST UBMEHEHUI
MOMOOHBIN TTOPSIAOK PAacTIPOCTPAHSIIICS TOJBKO Ha
TenepansHoro nmpokypopa P®). [Tpokypopsl cyobek-
ToB P® Ha3zHavaloTCs Ha TOJKHOCTD M OCBOOOKIAIOTCS
ot nomkHoctu [1pesunenrom P® no npeacrapneHno
ITenepanbHoro mpokypopa P®D, cornmacoBaHHOMY ¢
cyobektamu PD (paHee 3T0 BXOAWIO B KOMITETEHIIUIO
TenepansHoro mpokypopa P®). UzmeHeHre MexaHU3-
Ma Ha3HauYeHUs Ha MODKHOCTH M OCBOOOXIEHUS OT
JIOJKHOCTE ! TTepeunCcIeHHBIX KaTETOpUil MPOKYPOPOB
CBUJIETEJLCTBYET O TIOBBIIIEHNY X KOHCTUTYIITMOHHO-
TPaBOBOTO CTaTyca.

Crnenyromnrast momnpaBka k Koncturyuuu P® Ha-
nemva [pesugenta PO monHoMouneM Ha3HAvyaTh B
Coset ®enepannu PO npencraButeneit Poccuiickoi
Denepanvu, YUCIO KOTOPHIX COCTABISIET HE Ooyee
JIeCSITU TIPOIIeHTOB OT uncia uwieHoB Cosera Pene-
panuu P® (He Gosee 17 mpeacraButeneit)'. JlanHoe
HOBOBBEJICHIE HAIIPABJIEHO Ha «00ecreyeHue baiaHca
MOJITHOMOYMI 1 3aKOHHBIX MHTepecoB Poccuiickoit
Denepanyy v ee CyObEeKTOB» 4. DTa IMONpaBKa BLITEKAET
U3 MPE3UNEHTCKON MOJEIU POCCUMCKON BJIACTU U, IO
CYTH, CO3aeT TOTIOTHUTEIbHbIE KOHCTUTYIIMOHHBIE YC-
JIOBUSI JIJIS1 TTIaBBI TOCYIAPCTBA B IPOBEIEHUU CTPYKTYP-
HBIX TIOJINTUYECKUX, SKOHOMUYECKNX U COIUATTbHBIX
pedopM B yCI0BHUSIX TJ100ATBHBIX BBI3ZOBOB.

B cootBercTBUM C 4. 2 cT. 96 Koncturyuuu PO no-
PSIIOK BEIOOPOB nemyTatoB [ocymapcTBeHHOM JlyMbr PO
yCTaHaBIUBAeTCs (penepaTbHBIM 3aKOHOM. 3a IPOIIIe-
mee ¢ MoMeHTa TipuHaTUsT KoHcturynmu P® Bpemst
n30upaTeIbHas CUCTeMa, TIPUMEHSIBIIIAsICSl HAa BRIOOpaxX
nerryraToB [ocymapcrBenHoi Jlymbl P®, HeomHOKpaTHO
n3MmeHsiach. Jlo npunsaTus PenepasbHOTO 3aKOHA OT
18 Mas 2005 1. Ne 51-®3'5 BeIGopkI B [ocynapcTBeHHYIO
Hymy P® npoBomuamch 1Mo cMeIaHHOM N30uparesib-
HOI cucteme: 225 NEmyTaToB U30MPaAJIUCh MO OJHO-

12 KOHCTUTYIIMOHHOE MPaBO: YHUBEPCUTETCKUN KypC : YUEOHUK :
B 2 T. / on pen. A.W. KazanHuka, A.H. Koctiokosa. M. : TIpo-
criekt, 2016. T. 2. C. 347—353.

13 3akoH P® o mompaske Kk Koncrutyuuu PO ot 21 wions 2014 &
Ne 11-®PK3 «O Cosere ®enepauuu PenepansHoro CobpaHust
Poccuiickoit ®@enepavn» // C3 P®. 2014. Ne 30 (Yacts I).
Cr. 4202.

4 TlosicHurtenpHast 3anucka «O00CHOBaHKME HEOOXOIUMOCTH IIPHU-
HTUS TpoekTa 3akoHa Poccuiickoit @enepaivivi 0 onpaBKe K
Koncturyuuu Poccuiickoit @enepann “O Cosete Penepa-
uuun DenepanbHoro Cobpanusi Poccuiickoit Menepaunu”» //
Odunmanbhbli caiit TocynapctBerHoit lymsr PO, URL: http://
asozd.duma.gov.ru

15 MenepanpHblil 3aKoH oT 18 Mast 2005 . Ne 51-D3 «O BbIGOpax
nenyratoB TocymapctBenHoit dymbl @enepanbHoro CobpaHust
Poccuiickoit @enepanun» // C3 PD. 2005. Ne 21. Cr. 1919.

MaHIAaTHBIM M30UPATETbHBIM OKPYTaM, a OCTaJIbHbIE
225 n3bupanuch Ha OCHOBE CUCTEMBI TIPOITOPIINO-
HaJIBHOTO TIPE/ICTaBUTEIHCTBA IO 0011IedeepaTbHOMY
U30MpaTeIbHOMY OKPYTY. YIOMSIHYTHIM (belepaibHbIM
3aKOHOM CMelllaHHasi u30upaTesibHasl crucTeMa Oblia
3aMEHeHa MPOTOPIIMOHAIIBHON M30MpaTeTbHOUN CH-
CTEMOU ¢ M30paHueM NEIyTaTOB MCKIIOYUTENBHO 110
CIMCKaM KaHAWIATOB, BBIABUHYTHIX MOJTUTUIECKUMU
maptusMu. [1pu 3ToM K pacrpeneyeHIo NemyTaTCKIX
MaHJIaTOB IOTTYCKAUCh (peepaibHble CTUCKK KaH 1 -
JIaTOB, KaXbI U3 KOTOPHIX MOIyYny 7 u OoJee mpo-
LIEHTOB TOJI0CcOB u3bupartesneii. OegepaabHble CITUCKU
KaHIWIaToOB, HaOpaBIile MeHee 7 TIPOIIEHTOB TOJIOCOB
n30upareneil, K pacripeneIeHIIo AeyTaTCKUX MaH /1a-
TOB HE JOTMYCKAIUCH.

OmHaKo roocoBaHNe UCKITIOYUTENIBHO 32 TapTUiA-
HbIE CIIMCKY B U3BECTHOM CTETIEHN MPUBOAMIIO K 00e-
3IMYMBAHUIO TIPEACTABUTELHON BIACTH, OTHAJIEHUIO
€€ 0T HapoJia, a CEMUITPOLIEHTHBIN 6apbep OrpaHUYUBAIT
MPEACTaBUTENILCTBO MAJIBIX MOTUTUYECKUX MapTUil B
TocynapctBenHoit Jlyme, 3a KOTOpble, K TIpUMEpY, Ha
BbIOOpax 2007 I. TPOTOIOCOBAIHU ITSITh MUJUTMOHOB POC-
cuiickux rpaxnaH. [Toaromy npunsitue GeneparbHOTO
3akoHa ot 22 deBpais 2014 . Ne 20-D3'¢, BepHyBILIETO
CMeEIIIaHHYI0 U30MpPaTeNbHYIO CUCTEMY BHIOOPOB Jie-
mytaTtoB TocymapctBernHoi dymer PD, a Takke cHU-
3UBIIETO «ITPOXOJHON Gapbep» I MOJUTUIECKUX
MapTuii 0 5 MPOLEHTOB, MIPEACTABIISIETCS HE JTUIIEH-
HBIM CBOEBPEMEHHOCTHU M Pa3yMHOI 00OCHOBaHHO-
ctu. CMenIaHHas cucTeMa MO3BOJISIeT YIUTHIBATh KaK
MapTUiHBIEe, TaK U WHIUBUAYAJbHBIE TIPEATIOYTEHUS
n30Upareeil, 4To aemaeT BO3MOXHBIM OILICHUTD €€ Kak
OoJiee aleKBaTHYIO COBPEMEHHOMY 3TaIly pa3BUTHSI
Poccuu.

OnvH 13 HabOJIEeBIIMX BOMPOCOB KOHCTUTYIIMOH-
HOTO TIpaBa — HaJleJeHNe TTOJTHOMOYNSIMU BBICIIETO
IOJKHOCTHOTO Jiniia cyobekTta PD. Kak m3BecTHO,
nocne nipuHsaTus Koncrurynum P® Beiciiee momx-
HOCTHOE JInIo cyonhekTa PD uzbupanock rpaxnaHa-
Mu P® Ha ocHOBe BceoOIlero paBHOTO U MPSIMOTO
M30MPaTeTHHOTO TIPaBa MPY TATHOM TOJIOCOBAaHUM Ha
CpOK He OoJiee TISATH JIET U He 0oJiee ABYX CPOKOB TTO/I-
psa. B 2004 1. B ®denepalibHbIil 3aKOH OT 6 OKTSOPS
1999 . Ne 184-dD3 «O06 0obuIMX MpUHLMIIAX Opra-
HU3alMU 3aKOHOJATEJbHBIX (MPeICTaBUTEIbHBIX)
U UCTIOJTHUTEIBHBIX OPTAHOB TOCYIapCTBEHHOM BIIACTH
cyowsekToB Poccuiickoit @enepanun» ObTA BHECCHBI
U3MEHEHMSsI, COTIIACHO KOTOPHIM MPEIIOXKEHUE O KaH-
JAIAType BBICIIETO TOJKHOCTHOTO Jiniia cyobekTa PD
B 3aKOHOIATEJIbHBIN (IMIpeacTaBUTEIbHBIN) OpraH
rocynapcTBeHHo Biactu cyonrekra PO BHocun Ipe-
3ugeHT P®, a mpencraBUTENbHBIN OpraH rocyaap-
CTBEHHOM BiacTu cyobekTa PO mpuHMMain peiieHue

16 MdemepanbHbIil 3aK0H OT 22 depaiist 2014 . Ne 20-D3 «O BbIOO-
pax nemyrtatoB TocynapcrBenHoil Jymsr @enepanbproro Cobpa-
Hus Poccuiickoit @enepanun» // C3 PO. 2014. Ne 8. Cr. 740.
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0 HajeJleHUU ero nosHoMmouusMu'’. Takoil opsmoK
IMocranoBnennem Koncturyumonnoro Cyna PO
ot 21 nekabpst 2005 . Ne 13-T1'® 6bL1 TpU3HAT He MTPo-
tuBopevammM Koncturynun P®, XxoTsa gaxe B caMoOM
Koncturyunonnom Cyme P® MHeHHUS 110 TTOBOAY €TO
OLIEHKU Pa3ieIuInch’.

3akoHopaTenbHble HoBaumu 2004 1., MMes 1eIblo
VKpeIUIeHHE «BePTUKAIN TOCYIapCTBEHHOM BIIACTH»,
obecIieueHIe eMMHCTBA U LISJIOCTHOCTH TeppuTopun PO
W TIPEeIOTBpallleHNE «PeTHOHAIBLHOTO CellapaThu3May,
IeICTBUTEIEHO MOTJIM BOCIIPUHUMATHCSI, 0COOCHHO
OIMMO3UIIMOHHO HACTPOSCHHOM YaCThIO IpaxkmIaHCKO-
ro o0IecTBa, KaK HaMETHUBIIIEECsS PacXOXICHHUE C
MIPUHIIMITAMY HapOAOBIACTHS U (peIepaTHBHOM opra-
HU3AIMU TOCYIapCTBa, a TIOTOMY TPYAHO HE OLIEHUTH
ITOJIOKUTEILHO pellieHNe (heaepaTbHOrO 3aKOHOIATEIS
0 BO3Bpare K MPsIMbIM BEIOOpaM TJ1aB cyobeKTOB PO,
OmHako HOBBINM MOPSIIOK BRIABIDKEHMS KAaHANIATOB Ha
TIOJDKHOCTB TJIaBbI CyObekTa PD nMeeT mBe 0COOEHHO-
cti. Bo-trepBrix, [pesnnent PD no cBoeii nHUITMATHBE
MOXET IIPOBECTH KOHCYAbTALIMU C TMTOJUTUIESCKUMU
MMapTUSIMU, BBIABUTAIOIIMMY KaHIUIATOB Ha JTOJIK-
HOCTb BBICIIIETO JOJDKHOCTHOTO JIMIIA cyobekTa PD,
a TakKe ¢ KaHINIATaMHU, BEIIBUHYTBIMY Ha YKa3aHHYIO
JTIOJDKHOCTB B TIOPSIIKE CAMOBBIIBIDKeHUSI. POpMaTbHO
B 3TOM HMKAKMX PBIYAroB JABJICHUS Ha ITOJUTHYEC-
CKHMe TapTUM WIN KaHINAATOB-CAMOBBIIBIKCHIICB
He ycMatpuBaeTca. Ho, yduTeiBass 0COOCHHOCTH
OTEYECTBEHHOTO ITOJIUTUISCKOTO PEXIMA U aBTOPUTET
IIpesupenta P®, oueBUOHO, YTO B TAKOM CUTyaIlUM
KaHauaat, ogoopeHHsbit [Ipesunentom P®, oyxer
BBIIVISIACTH IIpeATIOUTHTEIbHee. KpoMe Toro, 3aKoHOM
YCTAHOBJICH Oapbep IS CAMOBBIIBMXKCHIIEB W BBI-
IBUKCHIICB OT ITOJIUTHYECKOM MAPTUM Ha TOKHOCTD
BBICIIIETO TOJDKHOCTHOTO JIvIia cyobekTa P® (Tak Ha-
3bIBAEMBII MYHUITATIATEHEBINA (DYITBTP ) : IX KAHAUIATYPEI
JTOJKHEI TTOAIepKaTh OT 5 10 10 IIpOLIeHTOB IeyTaTOB

17 ®enepanbHbiil 3akoH oT 11 nekabps 2004 ©. Ne 159-D3 «O BHe-
ceHnn u3MeHeHu B PenepaybHbIi 3aKoH “O0 OONIMX MPUH-
LMMAaX OpraHM3alli 3aKOHONATENbHBIX (MIPEACTABUTENbHBIX)
¥ WCTIONHUTEIbHBIX OPraHOB TOCYIAPCTBEHHOMW BIACTH CYOb-
ekroB Poccuiickoit @enepauuu” u B PenepaJbHblii 3aKOH
“O6 OCHOBHBIX TaPAHTHSIX M30MPATETIbHBIX MPaB W TMpaBa Ha
yuactue B pedepeHmyme rpaxknad Poccuiickoit @eneparmn”» //
C3 P®d. 2004. Ne 50. Cr. 4950.

18 Tocranosnenne KoncruryimonHoro Cymna P® ot 21 nexkabpst
2005 . Ne 13-IT «ITo pmeny o mpoBepKe KOHCTUTYLIMOHHOCTU
OTHEeNbHBIX ToJoxeHuit MDenepanbHoro 3akoHa “O06 oOIIMX
MPUHIIUTIAX OPTaHMU3AIMK 3aKOHONATETbHBIX (IIPEICTaBUTENb-
HBIX) U HUCIOJHUTEIbHBIX OPTaHOB TOCYIApCTBEHHOW BIACTU
cyobekToB Poccuiickoit Denepaiin” B CBSA3M C Xajao0aMu psiaa
rpaxnan» // Bectauk Koncruryimontnoro Cyma P®. 2006. Ne 1.

9 Cwm., nanpumep: Ocoboe MHeHME cymnbd KOHCTUTYLHOHHO-
ro Cyna P® A.Jl. Kononosa // BectHuk KoHctutynnoHHoro
Cyma P®. 2006. Ne 1.

20 MenepanbHbIi 3aKoH oT 2 Mas 2012 . Ne 40-D3 «O BHeceHUU
n3MeHeHuii B PenepanbHblii 3akKoH “O6 OOLIMX MPUHIIMIIAX
OpraHM3alMy 3aKOHOATETbHBIX (IIPEICTABUTEIbHBIX) U UCTION-
HUTENBHBIX OPTAaHOB FOCYIApCTBEHHOW BIAcTH CyOBeKTOB Poc-
cuiickoii @enepaunu” u PeaepanbHblil 3aKOH “O0 OCHOBHBIX
rapaHTUsIX U30MpaTebHBIX TIPaB U TMpaBa Ha ydyacTtue B pede-
peHayme rpaxaaH Poccuiickoit @enepaunu”» // C3 PO®. 2012.
Ne 19. Cr. 2274.

MPEeACTABUTEIbHBIX OPTAaHOB MYHUILIMTAJIbHBIX 00-
pa3oBaHUl U (WiIK) U30PAHHBIX HA MyHUIIAIAIb-
HBIX BBIOOpAax IJIaB MYHULMITAIBHBIX 00pa30BaHUM
cyonekra PO. Ecnu mist henepanibHOM MOTUTUYECKON
MMapTUH, B COCTaB KOTOPOI BXOMIST NEMyTaThl IPeACTa-
BUTEJIbHBIX OPTAHOB MYHUIIMMAJBbHBIX 00pa30BaHUM
U (Win) u30paHHble HA MyHUIIMTIIAJbHBIX BBIOOpaX
[JIaBbl MYHUITUTIATTLHBIX 00pa3oBaHuil cyonekta PD,
CKOpEE BCETO HE COCTABUT OOJIBIIUX MTPOOIJIeM COOpaTh
HEo0X0AMMOE KOJIMYECTBO FOJIOCOB B MOJIEPKKY CBO-
€ro KaHauaaTa, TO ISl CAMOBBIIBUKEHIIEB 3TO MOXET
0Ka3aThCsl HEMPEOAOIMMOI TPEeTpamaoii?!, 4To easa Ju
OTHOCUTCS K JOCTOMHCTBaM KOHCTUTYIIMOHHO-TIPABO-
Boro passutus Poccuu.

KoHcTUTYHIHOHHO-TIPaBOBOE pa3BUTHE MECTHOTO
camoynpasieHns B Poccniickoii @enepanun

2014 1. mocayXWJI HaYaJIoM OYepeTHOMY dTaIly pe-
¢opMuUpoBaHUSI MECTHOTO camMoyTipaBiieHus B Poccum.
®DenepaabHbIM 3aKOHOM OT 27 Mast 2014 . Ne 136-D 3%
B COBOKYMHOCTU ¢ PenepalbHBIM 3aKOHOM OT
3 deBpanst 2015 . Ne 8-D3% B DenepaibHbIN 3aKOH OT
6 okTs10pst 2003 . Ne 131-D3 «O6 001X IPUHLIKIIAX
OpraHM3alluv MECTHOTO camoyrmpaBieHus: B Poccutii-
ckoit denepanun»>* BHeCeHbI KApIUHATbHbIC N3MEHe-
HUS B YaCTU TePPUTOPUATIbHBIX, OPTAaHU3AITMOHHBIX U
KOMTIETEHIIMOHHBIX OCHOB MECTHOTO CaMOYTIPaBIIEHNS],
B TOU WM MHOM CTENEeHMW 3aTPOHYBIINWE BCEX JIUII,
MPpOXUBAIONINX Ha Tepputopun Poccuun. BHeceHHbBIE
M3MEHEHUS TIOBJIEKJTY 32 CO001 Cepbe3HOe YBeJIMIeHUE
TTOJTHOMOYMIA OPTaHOB TOCYIaPCTBEHHON BIACTU CyOh-
ekToB P® B yacTn naMeHeHUsI 0ObeMa KOMITETEHITUN
OpraHOB MECTHOTO CaMOYTIPaBJIEHUSI, TIOPSIAKA UX hop-
MupoBaHusi. HazBaHHbBIe U3MeHEHUsI TIOTYYUIIN HEOI-
HO3HAYHYIO OLIEHKY 1 BBI3BAJIM MHOXECTBO BOITPOCOB,
CITOPOB, TPOTUBOPEUMIi KaK B HAYIHOM CpeJie, TaK U B
MYHUILIMITATbHO-TPaBOBOM MpakTrKe?, Kakumu 6bl HU
ObUTH 1LIeJTM MyHULIMTTAJIBHOM peopMbl, ee 00 bEKTUB-
HbIE MTOCJIEICTBUSI — 3TO YCUJIEHUE TOCYIapPCTBEHHOTO
BJIVISTHUSI HA MECTHOE CaMOYITIpaBJieHUe, TTIOCTeTIEeHHOE

21 Cm.: KocriokoB A.H. BeiGopHOCTE OpraHoB Baactu B Poccmii-
ckoit Denepay 1 poccuiickasi JOPEBOTIOLMOHHAS 1IEH30Bast
usdupatenbHass cucrema // IlpaBonpumeHenue. 2018. Ne 1.
C. 17-25.

22 @enepanbHblii 3aKoH oT 27 Mast 2014 . Ne 136-®3 «O BHeceHUU
M3MeHeHUH B cTaThio 26.3 DemepanabHoro 3akoHa “O6 06IIMX
MPUHLMIIAX OPraHU3aLMK 3aKOHONATEIbHBIX (IIPEACTABUTEIb-
HBIX) ¥ UCIOJHUTEIbHBIX OPraHOB TOCYIApCTBEHHOW BIACTU
cyobekToB Poccuiickoit @enepanun” u PenepabHbIi 3aKOH
“O0 0o0uIMX MPUHUMIAX OPraHU3alM¥ MECTHOTO CaMOYIpaB-
nenust B Poccuiickoit @enepanuu”» // C3 PO. 2014. No 22.
Cr. 2770.

2 MepepanbHbIil 3akoH 0T 3 (eBpanst 2015 ©. Ne 8-D3 «O BHe-
CeHUU M3MeHeHMil B crathu 32 u 33 MdenepajibHOro 3aKoHa
“O06 OCHOBHBIX TapaHTHSIX M30MpATeNbHBIX MpaB W IpaBa Ha
yJactue B peepernyme rpaxknan Poccuiickoii @eneparmu’s //
C3 P®. 2015. Ne 6. Cr. 886.

2% C3 P®. 2003. Ne 40. Cr. 3822.

% Cwm.: braros 10.B. PepopMupoBaHre MyHULIMITAILHOTO TpaBa
Poccuu B HoBeililee BpeMsl : aBToped. AUC. ... KaHI. IOpUI. HayK.
Owmck, 2017.

KYPHAA KOHCTUTYLIMOHHOTO ITPABOCY M Ne 6(66)/2018



KOHCTUTYLINA B 3ITOXY 'AOBAABHBIX [TEPEMEH 1 3AAAYN KOHCTUTYLIMOHHOTO KOHTPOAA

BCTpauBaHKUE OPraHOB MECTHOTO CAMOYITPABJIICHUE B CU-
CTEMY OPTaHOB FOCYTapCTBEHHO BIACTU, C TEM YTOOBI
roCcy1apCTBO MOTLJIO OeCTIPENMITCTBEHHO OCYIIECTBIISTh
MmyOJMYHOE YIIpaBJIeHUE U 00ecrieYuBaTh EIUHCTBO U
LIEJIOCTHOCTB Tepputopuu PD.

DenepanpHblii 3akoH Ne 131-MD3 B HOBOI penak-
LIMU 3aKpeIuIsieT MSITh OPTaHU3ALMOHHBIX MOJeIei
MeCTHOTO camoytpasieHus. CorjacHo MepBoii Moien
(TpamuLIMOHHAS MOJENb), TJIaBa MYHUIIUITATBHOTO
00pa3oBaHUs U30MpaeTCs Ha MPSIMBIX BEIOOpAX U BO3-
[JIaBJISIET MECTHYIO amMUHKCTpa1vio. CorjlacHO BTOPOit
MOJIEJY [JTaBa MyHULIMTAJIbBHOTO 00pa30BaHUs U30Upa-
€TCs MPeNCTaBUTEIbHBIM OPraHOM MYHUIIUITAIIBHOTO
00pa30BaHUS U OJHOBPEMEHHO 3aMEIAET JOKHOCTh
npeacenaTesiss MpeacTaBUTEIbHOrO opraHa. InaBa
MECTHOW aAMUHUCTPAllMU B YKa3aHHOU MOJAEIU Ha-
3HAYAETCS Ha IOJDKHOCTD O KOHTPAKTY, 3aKII04aeMOMY
MPEICTABUTEIbHBIM OPTaHOM MYHUIIMITAJIBHOTO 00-
pa3oBaHUs, MO pe3yjibTaTaM KOHKYpCa Ha 3aMellleHre
YKa3aHHOW NOJKHOCTU (MOJEb «COBET-MEHEIXep»
W «CUTU-MeHemkep»). CorjlacHO TpeThell MOIENH,
[JlaBa MyHULIMITAJIbHOTO 00Opa30BaHUs U30MpaeTcs Ha
MPSIMBIX BBIOOPAX U BO3IJIABJSET MPEACTABUTEIbHBIN
OpraH, a rJlaBa MECTHOM aAMUHUCTPALIMY HA3HAYAETCS
Ha JIOJKHOCTB TI0 KOHTPAKTY (MOJIENb «M30paHHBIN M3p
U CWIBHBINA yrpaBisiomuii»). CorjlacHO 4eTBEpTOil
MOJIEJIH, TJIaBa MyHUIIUNAIbHOTO 00pa3oBaHUs U301~
paeTcs mpeacTaBUTEIbHBIM OPraHOM MyHULIMTIAIBHOTO
00pa3z0BaHUs U3 CBOETO COCTaBA U BO3IJIABJISIET MECTHYIO
aIMUHUCTPAIIO (MOJIETh «JTUIep-KadbruHeT»). CorinacHo
MSTOU MOJIENU, TJlaBa MyHUIMITAILHOTO O0Opa30BaHUS
n30upaeTcs MpeacTaBUTEIbHBIM OPTaHOM M3 YMUCa
KaHIUAATOB, MTPENCTABICHHBIX KOHKYPCHOM KOMUCCH-
eli 1o pe3yJibTaTaM KOHKYpCa, U BO3IJIaBJISIET MECTHYIO
AAMUHUCTPALINIO (MOAEIb «COBET-KOMUCCUST»).

B MyHunMnaabHO-NpaBOBOM MOJUTUKE CETOJ-
HSI 3aMETHO BbIpaXk€Ha TEHACHLUS K OTPaHUYECHUIO
MPSIMBIX BBIOOPOB HACEJIEHUEM OPraHOB MECTHOTO
CaMOyTpaBJIeHUS, CTOCOOCTBYIOIIAST HEKOTOPOMY OT-
YYXXJICHUIO HACEJIEHUS OT BIUSIHUS Ha MEPCOHATbHBINA
COCTaB MECTHOW BiacTW. TpagullMOHHAas MOJENb, B
KOTOPO¥ INTaBa MyHULIMITAJIbHOTO O0pa30BaHUs, SIBJISI-
IOIIETOCST AIMUHUCTPATUBHBIM LIEHTPOM CyOobeKTa PD,
n30UpaeTcs Ha MPSMbIX BBIOOPAaxX M BO3IJIABISIET
MECTHYIO aIMUHUCTPALIMIO, COXPAaHEHA JIUIIb B CEMU
cyonekTax P® (KemepoBckass, HoBocubupckasi,
Tomckast obnactu, XabapoBckuii kpaii, Pecrrybnvka
Caxa (dkyrtus), Pecnybnuka Xakaccus, YyKoTCKuUii
aBTOHOMHBI OKpyT). B 6ombImHCTBE CyOhekTOB PD
rJlaBa MyHULMIIATbHOTO 00pa3oBaHUs U30upaeTcs
MPEACTABUTEIBHBIM OPIraHOM U3 CBOETO COCTaBa JIUOO
U3 Yrciia KaHAUAATOB, MIPENICTABICHHBIX KOHKYPCHOM
KOMUCCHUEMN MO pe3ysTaTaM KOHKypca.

Mexnay TeM ri1aBa MyHULIMIIATbHOTO OOpa30BaHuUs,
M30PAHHbBIA HEMOCPEACTBEHHO HACEIEHUEM, TTOJTYYaeT
MaHJAT JOBEPUS UMEHHO OT HaCceJ€HUSI U OTBETCTBEH-
HOCTb HeCeT Iepea HUM. [JlaBa MyHUILIMITAJIbHOTO

o0pa3oBaHUs, U30OPAHHBINA U3 COCTaBa MpeacTaBU-
TEJIbHOTO OpraHa, 60Jiee 3aBUCUM OT 3TOTO UHCTUTYTA
MYHULMNATbHOMI BiIacTy. [J1aBa MyHUIIMITAIBHOTO 00-
pa3oBaHus, U30PAaHHBIA MPENCTaBUTEIbHBIM OPTAHOM
W3 YuciIa KaHAUAATOB, MIPEACTABICHHBIX KOHKYPCHOMN
KOMUCCHEN M0 pe3yIbTaTaM KOHKYpca, TAKXKe 3aBUCUT
OT MPEACTABUTEJBHOTO OpraHa MyHULIMITAJIBHOTO 00-
pa30BaHUs, KaK U OT BBICIIETO JHOJXKHOCTHOTO JIMLIA
cyonekra PD. DTO cephe3HO KOPPEKTUPYET KOHCTHU-
TYLIMOHHYIO CYITHOCTb MECTHOT'O CAMOYITPABJIEHUS KaK
BaxHeHIIei (hopMbl HAPOJOBIACTHUS.

ITpu bopmupoBaHUY NMPEeACTABUTEIBHOIO OpraHa
MYHUIIMIAJBHOTO 00pa30BaHUsI TPUMEHSIOTCS Ma-
XXOpUTapHasi, MPONMOPLUOHATbHAS WX CMEIIaHHAas
n3bupartenbHbie CUCTEMBbl. 3aKOHOM cyObekTa PO
YCTaHABJIUBAIOTCS BUIBl U30UPATETbHBIX CUCTEM,
KOTOPBIE MOTYT MPUMEHSTHCS TPU MPOBEAEHUY MyHU -
LIMITAJIBHBIX BIOOPOB, U MOPSIOK UX TPUMEHEHUS, a
YCTaBOM MYHUIIUITAILHOTO 00Pa30BaHUS OTIPEAETSIETCS
Ta u30UpaTesIbHas CUCTeMa, KOTOpasi MIPUMEHSIETCS PU
MPOBEACHUY MyHULIUTTATbHBIX BEIOOPOB B KOHKPETHOM
MYHULMNATBHOM 00pa30BaHUU.

B3anmMocBs3b OpraHOB MECTHOTO CAMOYITPABIEHUS
U KUTEJIEH COOTBETCTBYIOIIECH TEPPUTOPUU OOYCIOB-
JIeHa TIpexJe Bcero cgepoii ux BeJeHUsT — BOMPO-
caMMu MeCTHOTO 3HauyeHus. B TlocTaHOBIEHUSAX OT
24 saBaps 1997 . No 1-11, ot 15 suBapst 1998 . Ne 3-T1
u ot 30 Hos6pst 2000 . Ne 15-TT KoHcTuTyIMOHHBII
Cyn PO ykaspiBaji, 4TO M3 MIPSIMOTO MpPEeATUCaAHUS
4. 1 ct. 130 Koncturyniuu P® cienyer, uTo BOmpo-
Chl MECTHOTO 3HAY€HUS AOJKHBI pelIaTb UMEHHO
OpraHbl MECTHOTO CaMOYTIPABJICHUS WU HaceJeHue
HenmocpencTBeHHO. B ciydyae hopMUpOBaHUS CTUCKOB
KaHAUJATOB B MYHUIIMNAJbHbIE AEMYyTaThl MOJUTH-
YEeCKUMU NapTUSIMU MPOUCXOAUT MOAMEHA CYOBEKTa
MECTHOTO camoyTpaBieHus?®. HaceneHue B Kako-ToO
Mepe JIMIIAETCS ITpaBa HEMOCPEACTBEHHO (hDOPMUPOBATH
MECTHBIE TIpeCTaBUTEIbHbBIE OpraHbl. KpoMe Toro,
kak BepHo oTMmeuaeT E.C. lllyrpuHa, «mpuMeHeHUe
MPOIMOPIMOHATILHON U30MPATEIbHON CUCTEMBI JIIIIAET
TpaxxaaH BO3MOXHOCTH 3a/I€ICTBOBATh OIMH U3 CAMBIX
BAXXHBIX MEXaHU3MOB MPUBJICYEHUS IETTyTATOB MPEM-
CTaBUTEJIbLHOTO OpraHa K OTBETCTBEHHOCTU — OT3bIB
nsbuparensiMu. Mckitouast OT3bIB AeMyTaTa, Ipomnop-
LIMOHAJIbHASI U30UpPATEIbHAS CUCTEMA HE MPEAIoIaraet
U BBEICHUE KaKOTr0o-JIM0O MHOTO IEMCTBEHHOTO MeXa-
HU3Ma BIUSHUS HACEJIEHUS Ha IETyTaTOB MPeACTaBU-
TeJIBHOTO OpraHa MYHMIIMIIAJIBHOTO 00pa3oBaHUs»? .
B 5TOi1 cBSI3U OOHUM W3 BaXXHEWIIWX HAMpaBIECHUMN

% KoctiokoB A.H. Cy0beKThl MyHULIMITATbHO-ITPABOBBIX OTHOLLIE-
Huit // KOHCTUTYIIMOHHOE 1 MyHUTIATIATBHOE TTpaBo. 2003. Ne 1.
C. 28-34.

27 Ilyrpuna E.C. MecTHOe caMOyIpaB/ieHHE 1 IPOITOPILHOHATbHAS
u30uparesbHasi CHUCTEMA: JOOPOCOCENCTBO WJIM IPOTHBOCTOSI-
Hue? (O030p 3aKIIOYEHUIA, HarpaBIeHHbIX B KOHCTUTYLIMOHHBIM
Cyn Poccwuiickoit denepanuu 1o nety 06 UCTIONb30BaHUM TIPO-
MOPLMOHAIBHOM M30MPATEIbHON CUCTEMBI Ha MYHULIMIIATBHOM
ypoBHe) // MectHoe nipaBo. 2011. Ne 3. C. 45.
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MYHULIMIIATBHO-IIPABOBOIA MOJIUTUKHI MOLJIO Obl CTAaTh
OorpaHMYeHUe TPUMEHEHUs] IPOMOPLUOHAIBHOMN 13-
OupareabHOM CUCTEMBI ITpY (POPMUPOBAHUU MPEACTA-
BUTEJIbHBIX OPraHOB MYHUIIMIIAIbHBIX 00Pa30BaHMUIA,
MpUYEeM He TOJIbKO B MOCEJIEHMSIX C YUCIEHHOCThIO
HaceneHus MeHee 3000 4yeoBeK, a TaKXKe IpeacTaBy-
TeJIbHBIX OPraHOB IMOCEJIEHUI U TOPOACKUX OKPYIOB C
YHCJIEHHOCTBIO MeHee 15 nenmyratop?.

Pa3BuTHE KOHCTUTYIIMOHHOIO CyJAONPOM3BOACTBA

®enepalbHBIM KOHCTUTYIIMOHHBIM 3aKOHOM OT
3 Hos16pst 2010 . Ne 7-PK 3% mosioxkeHo HaYaaI0 HOBOMY
3TaIy pa3BUTUS KOHCTUTYIIMOHHOTO CYIOIPOU3BOI-
crBa. HamomuuM, uto npu yupexnennu KoHcrury-
unonHoro Cyna P® B ero cocraBe mpeaycMaTpuBa-
Juck aBe nanatel (M3 9 u 10 cyneit COOTBETCTBEHHO),
WMeEIOIINe TPaBO pa3peniaTh OOJBITMHCTBO U3 YKCIa
noaBenqoMcTBeHHBIX KoHcTuTynimonnomy Cyny PO
BOIIPOCOB MPAKTUIECKN aBTOHOMHO. B ciyuae, ecim
OOJTBIITMHCTBO YYACTBYIOIINX B 3aCEIaHUM TTAJIATHI Cy-
JIeli CKITOHSITUCH K HEOOXOIMMOCTH TIPUHSITH PellieHre,
HE COOTBETCTBYIOIIIEE MPABOBOI MO3UIINM, BEIPAKEH-
HOW B paHee MPUHSATHIX penieHusIx KoHCTUTymmoHHoTro
Cyna P®, a takxke B ciayyasix, MpeayCMOTPEHHBIX
cT. 21 DeaepansbHOTO KOHCTUTYLIMOHHOTO 3aKOHA
ot 21 mronst 1994 . Ne 1-DK3 «O KoHCTUTYLIMOHHOM
Cyne Poccuiickoit @eneparinu»>, Borpoc paccMaTpu-
BaJici B TUIEHapHOM 3acefaHu KOHCTUTYIIMOHHOTO
Cyna PO. ®enepanbHbIM KOHCTUTYITMOHHBIM 3aKOHOM
ot 3 Hos10ps1 2010 . Ne 7-DK 3 manare KoHcTuTyimoH-
Horo Cyna P® 6b1m1 ynipasnHeHsl. B HacTostiee BpeMst
CyJ/l pacCCMaTPUBAET U pa3pelliaeT Bee ieia B IIeHAPHBIX
3acemannsax KoncruryumonHoro Cyma PO. YkazaHHble
U3MEHEHUSI TIPE/ICTABIISTIOTCST HEOECTIOUBEHHBIMU, IMEsT
B BUIY, YTO paHee pelieHre KaKa0i U3 maJar 1o ey
craHoBwIOCH petienneM Koncturynmontnoro Cymna PO
B LI€JIOM, TIPY TOM YTO ITPU PACCMOTPEHUHU TOTO XKe JeJia
Cy1oM B TIOJTHOM COCTaBe PEIlIeHUEe MOTJIO OBITh MHBIM.

Takke HOpMAaTMBHO 3aKperieHa HOBasl OpTraHu-
3allMOHHAs (popMa KOHCTUTYLIMOHHOTO CYIOTIPOU3-
BOJICTBA — paspelieHue Nen B 3acemanHusx KoHcru-
tynnoHHoro Cyna P® 6e3 mpoBeneHust CyliaHUil
(ct. 20 u 47.1 @enepanbHOTO KOHCTUTYIIMOHHOTO 3a-
koHa «O Konctutynmonnom Cyne Poccuiickoit Deme-
pauumn»). CyJ MOXKET paccMaTpuBaTh U pa3peliarh Jeia
0e3 MpoBeneHusT CITyIIaHuUsI, €CJIA MPUIET K BHIBOLY O
TOM, YTO BOIIPOC MOXKET OBITh pa3pelieH Ha OCHOBAaHU Y
conepXalimnxcsl B paHee TMPUHSITHIX TOCTAaHOBICHUSIX
Koncrutynmonnoro Cyna P® npaBoBbIX MO3ULININ U
MPOBeeHNE CIYIIAHUS HE SIBISIETCS HEOOXOIMMBIM

2 Tlocranosnenue Koncruryimonnoro Cyma Poccuiickoit ®Pene-
pauny ot 7 mronst 2011 . Ne 15-T1. URL: http://www.ksrf.ru

2 MenepanbHbIii KOHCTUTYLMOHHBINA 3aKOH OT 3 HOos0psa 2010 .
Ne 7-OK3 «O BHeceHuu usmeHeHuii B MenepanbHblii KOHCTH-
TyLUMOHHBIN 3akoH “O KoncruryuuoHHoMm Cyne Poccuiickoit
Oenepauun”» // C3 PD. 2010. Ne 45. Ct. 5742.

0 C3 PD. 1994. Ne 13. Cr. 1447.

J1s1 obecriedeHus npas cTopoH. [IpuMeHeHue Takoi
MPOLIeTypHl MOBBIIAET ONEPATUBHOCTD AESITEIbHOCTH
Koncturynmonnoro Cyna P®, tak kak chopmupo-
BaHHBII 0oJiee yeM 3a ABa NEeCATUIIETUS MAaCCUB aKTOB
Koncrurynmonnoro Cyna P® u comepxaiuxcsi B HUX
MPAaBOBBIX MO3UIIUAI MO3BOJSET EMY O YIPOIIEHHON
npolueaype (6e3 NOATOTOBKM W OpraHU3alllK CIIyllla-
HUIi) pacCIpOCTPAHITh CBOU BBIBOJIBI HA aHAJIOTUYHbBIE
nena. K tomy xe mogobHas mpakTUkKa COOTBETCTBYET
00111eeBPOTIEICKMM TEHACHIIASIM Pa3BUTHS 3aKOHO/IA-
TEJIBCTBA O KOHCTUTYLIMUOHHOM CYIOITPOU3BOJCTBE, YTO
noaTeepauia EBponeiickas Komuccus 3a IEMOKPATUIO
yepe3 nipaBo (BeHelmaHckas Komuccus ).

KoHCTUTYIIHOHHO-TIPABOBOE Pa3BUTHE CTATYCA
YIOJIHOMOYEHHBIX O MPABaM YeJ10BeKa

ITo3uTuBHON HOBalMEN KOHCTUTYLIMOHHO-TIPaBO-
Boro pa3Butus Poccuu sIBIsSIeTCS yupexXIeHue U crie-
LIMaTU3alKs MPABOBOTO UHCTUTYTA YITOJTHOMOYEHHBIX
Mo mpaBaM 4YeioBeka. B cooTBeTCTBUU C M. «e» 4. |
ct. 103 Korctutyuuu P® HazHayeHME HA JOJIKHOCTD
U OCBOOOXJEHUE OT MOKHOCTU YIHOJIHOMOYEHHOTO
MO MpaBaM YeJIoBeKa OTHOCUTCS K BeleHuto [ocynap-
crBeHHoIt Jlymbr PO. B cootBeTcTBUM ¢ DenepanbHbIM
KOHCTUTYLIMOHHBIM 3aKOHOM OT 26 despans 1997 r.
No 1-DK3 «O6 YmoaHOMOYEHHOM I10 TIpaBaM Yesio-
Beka B Poccuiickoit @enepaninin» 1eIbI0 YIPEXKISHUS
JAHHOTO UHCTUTYTA SIBJIIeTCSl obecrieueHre rapaHTUii
TOCYAapCTBEHHOW 3alllUThI TIpaB U CBOOOI IpaxaH,
WX COOJIIOIEHUSI U YBaXEHUS TOCYJapCTBEHHBIMU
OopraHamu, OpraHaMy MECTHOTO CaMOYIPABJIEHUS U
JIOJDKHOCTHBIMU JIULIAMU.

B 2016 1. okoHYaTeIbHO 3aBePIIMIOCHh POpMUPOBa-
HUE UHCTUTYTA YITOJTHOMOYEHHBIX MO IPaBaM YeJI0BeKa
B cyobekTax PD: Ha chenepaibHOM YPOBHE 3aKPETUICHBI
OCHOBBI UX MPABOBOr0 CTaTyca, KOTOPbIE MOJIYYUIU
pa3BUTHE B 3aKOHOJATENHCTBE CYyOBeKTOB PD —
B KaxnmoM cyobekTe PD mpuHATH crienuaibHble 3a-
KOHBI 00 YITOJJHOMOYEHHOM IO MpaBaM YeJoBeKa B
JaHHOM cyobekTe PD 1 Ha3HaueHbI yIIOTHOMOYEHHBIE.
Mx BUAMMBIMU MPEUMYLIECTBAMU SIBJISIIOTCS TEPPU-
TOpUaJbHASA TOCTYMHOCTh PETMOHATBHBIX YIIOJIHO-
MOYEHHBIX JIJIS TpaxaaH cyobekToB PD, 3HaHME nmu
COLIMAJIbBHOMN, 5KOHOMMWYECKOM, TIOJIMTUYECKOU, HAlH -
OHAJIBHOM, TPaBOBOM U KYJIBTYPHO! CITELIM(DUKU CBOUX
PETMOHOB, MEHTAIbHBIX OCOOEHHOCTEN MPOXUBAIOIIX
B HUX XuTelieit’2, Co3naHue MHCTUTYTa YITOJTHOMOYEH-
HOTO TI0 IpaBaM 4esioBeka B Poccuiickoit Menepaimu
U BKJIIOYEHUE €TO B KOHCTUTYLIUOHHO-TIOIUTUYECKYIO

31 3akmoueHue Benenmanckoit kommccuu Cosera EBporier Ne 279/
2004 or 12 okts6ps 2004 r, CDL-AD(2004)035 (URL:
http://www.venice.coe.int/webforms/documents/?pdf=CDL-
AD(2004)035-¢).

2 MockanbkoBa T.H. O coBeplieHCTBOBAaHMHU 3aKOHOAATEIHHOIO
obecrieueHNs! AESTETbHOCTH YIIOJIHOMOUYEHHBIX TI0 TpaBaM Ye-
JioBeKa B cydobektax Poccuiickoit @enepauuu // KoHctutyim-
OHHOe ¥ MyHulumnaibHoe mpaso. 2018. Ne 1. C. 4.
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CUCTeMy HaITpaBJIeHbI Ha YKPETIEHUE IIPABOBOTO CTaTy-
cayeJloBeKa M rpakJaHWHA, 3a1UTBI ET0 ITPaB ¥ CBOOOLI.

Y nereii ecTh 0COOBIE TIPaBa B CPAaBHEHUU C B3pOC-
JIBIMU JIIOABMHU, uTO 3aKkperuieHo B Kouseniun OOH ot
20 Hos10ps 1989 1. «O mpaBax peGeHka»>. Y 3T ocodbie
TpaBa HyXIal0TCSI B 0CO0OM 3a1IUTe, a TAKXKE B OCOOBIX
MEXaHU3Max €€ OCYIIECTBICHUs, IO3BOJISTIONINX 00e-
CIIEUUTb lIeJIEHATTPABICHHYIO ¥ TIPUOPUTETHYIO 3aIUTY
nipaB kaxnaoro pederka. C 2002 1. oJKHOCTH YIIOJTHO-
MOYEHHOTO T10 TIpaBaM peOeHKa CTalu YUpeXIaThCs B
OTIEeIbHBIX cyOBheKTax P®. Ykazom [1pesunenTta PO or
1 centsa6ps 2009 . Ne 986 10KHOCTD YITOJTHOMOYEH-
Horo nipu [1pe3unenre P® mo nmpaBam pebeHKa Oblia
yupexaeHa Ha dhenepaTbHOM YPOBHE™,

[Mpu3HaBasi 3HAUMMOCTH YUPEXKICHHOTO MHCTUTYTA
B OOECIIeYeHUH U 3alIUTe TIpaB U 3aKOHHBIX MHTEpe-
COB peOeHKa, HETUIITHE 3aMETUTh U €r0 TTPoOIeMHbIE
acriekTel. Bo-miepBbIX, HEOECTIONIE3HBIM TTPEICTaBIIS-
eTcs TIpUHATUE (PenepasbHOTO 3aKOHA, YCTAaHABIIM-
BAaIOIIETO MPAaBOBOI CTATyC YMOJHOMOUYEHHOTO TP
IMpesunente P® mo mpaBam pedbeHka. Bo-BToOphIX,
pEerMOHaJIbHbBIE YITOJTHOMOYEHHBIE 10 TIpaBaM pebeHKa
(hopMabHO CaMOCTOSITENTHHBI ¥ HE TTIOMOTYETHBI YTIOJT-
HoMmoueHHOMY 11pu [Ipe3unenTte PD mo npaBam pedbeH-
Ka, OIHaKO (heiepaTbHbIM yIIOTHOMOUYEHHBIN MTHITAETCSI
KOOPJIMHUPOBATH U B U3BECTHOU Mepe KOHTPOJIMPOBATh
NesITeIbHOCTh PETMOHAJNbHBIX YITOJTHOMOYEHHBIX.
DTy HeompeaeIeHHOCTh BO B3aMMOOTHOIIEHUSIX (heie-
PAJIbHOTO Y PETMOHAIBHBIX YTIOJTHOMOYEHHBIX OBITIO OBl
11eJIECO00Pa3HO YCTPAHUTh 3aKOHOIATETbHBIM ITyTeM>>,

DenepanbHBIM 3aKOHOM OT 7 Mast 2013 . Ne 78-D3
«O0 ynmooTHOMOYEHHBIX TTI0 3alllUTe TIPaB MPeATPUHI-
Mateneil B Poccuiickoit ®denepanmu»®® onpeneneHbl
MPaBOBOE MOJIOXEHNWE, OCHOBHBIE 3a7a4M U KOMIIe-
TeHIUsT YnosHoMoueHHoro nipu [Ipesunente PO mo
3aIuTe TpaB MpeANpUHUMATEIEN, a TAaKKe yCTaHOBJIe-
HO TTPaBO YUPEXIACHUSI JOJKHOCTH YIIOJTHOMOYEHHOTO
TI0 3aIlNTe MPaB MpeAnpuHUMareseit B cyorekrax PO.
OcCHOBHBbIE 33J]a4M JESITEIbBHOCTA YITOTHOMOUYEHHOTO
TI0 3aIllUTe TIpaB MpeaIpUHUMATENIeld — 3aluTa IIpaB
1 3aKOHHBIX MHTEPECOB MpeaITpUHUMATEIe Ha TEppH-
topuu Poccuu u 3a ee nipeneiamu, a Takke KOHTPOJIb
3a coOI0IeHNEM TIpaB MIpeAIpuHUMaTeNelt OpraHaMu
rOCyIapCTBEHHOU U MyHUIIUITAIbHON BiacTu. Bmecte
¢ TeM naHHbIi OenepanbHbIN 3aKOH MPeaycMaTpUBaeT
TOJIBKO TIPaBO, a HEe 00s13aHHOCTD CyOBeKTOB PD yupex-
JIaTh JOJIKHOCTh PETMOHAIBHOTO YITOJTHOMOYEHHOTO.
Mexny TeM B cyobekTax PD craHoBIeHVE JaHHOTO

3 Opobpena IenepanbHoit Accambieeit OOH 20 Hosiopst 1989 .
(Berynuna B cuoty st CCCP 15.09.1990) // CoopHUK MexnyHa-
poaHbix forosopoB CCCP, Bbimyck XLVI, 1993.

3% Va3 [pesunenta PO ot 1 centsiopst 2009 . Ne 986 «O6 Ynos-
HomoueHHoM mipu [lpesumenre Poccuiickoit Pemepanuu 1o
npaBaM pebeHka» // C3 PD. 2009. Ne 36. Cr. 4312.

3 Cm.: ®emoposa O.B. YIIOIHOMOYEHHBIN 10 MIpaBaM peOeHKa:
KOHCTUTYLIMOHHO-TIPAaBOBOE MCCJIEl0OBaHUE : aBTOped. IMcC. ...
KaH. opua. Hayk. HoBocubupck, 2017.

3% C3 P®.2013. Ne 19. Cr. 2305.

WHCTUTYTa HAYAJIOCh JaXe paHbIIe, YEM €0 JIeTAIU3a-
1M Ha (beIepaTbHOM YPOBHE, a Ha CETOHSLITHUINA J€Hb
9Ta MOJDKHOCTD YUpeXxaeHa Bo Bcex 85 cyobekrax PO.
He ciyuaiito 4. 6 ct. 10 degepabHOro 3aKOHa ycTa-
HOBJIEHA 00SI3aHHOCTh PETMOHATBHBIX YITOJTHOMOYEH-
HBIX 10 OKOHYAaHUU KaJIEHJAPHOIO ToJa HAaMpaBisTh
denepanbHOMY YNOTHOMOYEHHOMY MH(OPMAIIUAIO
(0oTUeT) 0 CBOEU NEeATENbHOCTU C OLIEHKOW YCJIOBUMA
OCYLIECTBJIEHUS TPEANTPUHUMATETLCKOM A TETbHOCTU
B cyobekTe PD, a Takke ¢ MpemToXEeHUSIMU 10 CO-
BEPILIEHCTBOBAHUIO MPABOBOTO MOJIOXEHUS CYObEKTOB
MpeANnpUHUMATENBCKON nesitenbHocTr. Kak cnencteue,
MOXHO CKa3aTh, YTO AeicTBy0oIIMii B Poccuu Ha mpo-
TSKEHUM IBYX NECITUIETUIA UHCTUTYT CIEeLUaTbHBIX
YIIOJTHOMOYEHHBIX IO 3alIMTE MpPaB OTAEJbHBIX KaTe-
TOpUI JIUIL HE JaJl CEPhE3HBIX MIOBOJIOB YCOMHUTHCS B
CBOEY 3HAYMMOCTHU U HEOOXOIUMOCTH, CTaB OHUM U3
WMITEPATUBHBIX aTpUOYTOB OOIIE CUCTEMBI TOCyAap-
CTBEHHOM 3alIMTHI IPaB TPaxIaH U OPraHU3aALUA.

KoHcTuTymoHHO-npaBoBoe oopmiieHue npas
H CBOOOJ rpaxkian PO®

KonoccanbHble MO3UTUBHBIE CABUTY TTPOU3OIILIN B
peanu3aiuy TpaXaaHaMM TpaBa Ha MpeaocTaBIeHUe
TOCYJapCTBEHHBIX M MYHMIIUITAIIBHBIX yCIyT. Peanu-
3a1Msl TIpaBa TpaXkIaH Ha MpeaoCTaBIeHue Tocyaap-
CTBEHHBIX U MYHUIIMTIATHHBIX YCIIYT B CyObeKkTax PO
OCYIIECTBIISIETCSI B COOTBETCTBUYU ¢ DenepabHBIM 3a-
koHOM 0T 27 mionst 2010 . Ne 210-®3 «O6 opraHnzanmm
TIPENOCTaBICHNS TOCYIAPCTBEHHBIX U MyHUITUTIATBHBIX
yCIIyT» M IPUHUMAeMbIMU B COOTBETCTBUU C HUM U
UHBIMU (enepaTbHBIMU 3aKOHAMU HOPMATUBHBIMU
MPaBOBBIMU aKTaMu cyObekToB PD 1 MyHUIIMIIANTb-
HbIX 00pa3oBaHuii. [To nHGopmanuu MuHuUcTEpCTBa
sKoHOMUYecKoro pa3Butus P®, rpaxmaHe mMeioT
MpaBo Ha npeaocTaBiaeHue cBbiiie 8§09 denepanbHbIX
rocyJapCTBeHHBIX YCIIyT, Oosiee yem 22 531 ycnyru B
cyonektax P® u 6osee uem 177 717 MyHUITUTIATBHBIX
yeayrY. PaciuupsieTcss IpakTuKa JUCTAaHIMOHHOIO
OKa3aHUS TOCyIapCTBEHHBIX M MyHUIIUTIAIBHBIX YCITYT
yepe3 crielMaibHbIi optan®. BecbMa BocTpeGoBaH-
HO# (opmoil TIpegocTaBIeHUs TOCYIapCTBEHHBIX 1
MYHUIIMTIAIBHBIX YCIIYT CTaJl TAK Ha3bIBAEMBII PEXUM
«OJTHOTO OKHa». JlaHHas (popMa rpearosaraer, 4To 3a-
SIBUTEJTb O0IIIAeTCSI HE C TOCYAAPCTBEHHBIM CITy3KAIIIVM,
a C COTPYIHUKOM, KOTOPBI MPUHUMAET TOKYMEHTHI
U TP HEOOXOIMMOCTU OKa3bIBAET KOHCYJIBTAIIUU TI0
TOJTYYEHUIO TOCYIapCTBEHHBIX YCIYT. PexkxuM «oqHOTO
OKHa» peajn3yeTcs BMHOTO(MYHKIIMOHATBHBIX IIEHTPAX
TPENOCTaBICHUS TOCYIAPCTBEHHBIX U MyHUITUTIATBHBIX
yeryr — MOII.

37 OcduumanbHblil caliT MUHHMCTEPCTBA KOHOMHYECKOTO pas-
Butusa. URL: http://economy.gov.ru/minic/activity/sections/
admreform/index

¥ OduunanbHbIl MHTEPHET-MOPTAT TOCYAAPCTBEHHBIX  YCIYTL.
URL: http://www.gosuslugi.ru/
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Tem He MeHee B cpepe mpenocTaBiIeHUs rocyaap-
CTBEHHBIX U MyHULIMTIAJIBHBIX YCIIYT CYIIECTBYET PSIIT
npo6sem. Tak, KOHTPONIMPYIOINMU OPTaHAMU BBISIB-
JISTIOTCS HApYILIEHUSI CPOKOB MPEIOCTaBIIEHUSI TOCYAap-
CTBEHHBIX I MyHUIIUITAJILHBIX YCITYT, HEOOOCHOBaHHBIE
OTKa3bl B MX IPEAOCTABICHNU, UCTPEOOBAHNUE JIUIITHUX
JMIOKyMEHTOB, HECOOTBETCTBME aIMUHUCTPATUBHBIX
periaMeHTOB (enepajsbHOMY 3aKOHOIATEILCTBY.
Ha yctpaneHve maHHBIX MpobJieM, a Takke Ha Jaslb-
Heliiee pa3BuTHe chepbl OKa3aHUsI TOCYIapCTBEHHBIX
U MyHULIMTIAIBHBIX YCIYT TOJDKHBI OBITH HAIPABIIEHBI
YCUJTUSI TIPABOTBOPYECKUX U TTPABOMIPUMEHUTETBHBIX
OpraHOB BCEX yPOBHEU BIACTH.

[Monyyusno pa3BuUTHE KOHCTUTYIIMOHHOE TTPaBO
rpaxknadH Ha WHIWBUAYAJbHbIE U KOJJIEKTUBHBIE 00-
paleHusl B TOCyIapCTBEHHBIE OPTaHbI M OPTaHbBI MECT-
HOTO caMoympaBjieHus. 3aKOHOIATEIbHO pacIInpeH
TepeveHb JIUII, Ha KOTOPBIX BO3JIaraeTcst 00s13aHHOCTh
paccMaTpuBaTh COOTBETCTBYIOIIME OOpalIeHUS:
B HUX JIOTTOJTHUTEIBHO BKITIOUEHBI TOCYJaPCTBEHHBIE 1
MYHULIMTIAIbHBIE YIPEKIESHUSI U UHbIE OPTaHU3AIINH,
Ha KOTOPBIE BO3JIOXKEHO OCYIIECTBICHUE MyOJIUIHO
3HAYMMBIX (DYHKIIU, a TAKKE WX TOJDKHOCTHBIE JTMIa®.

Peanu3syst cBoe mpaBo Ha oOpailleHue B OpraHbl
TrOCyIapCTBEHHOW M MyHUIIMIIAJIbHOM BJIaCTH, TOCY-
JAPCTBEHHBIE M MYHUIIUTIAIbHBIE YUPEXKICHUS, TPAXK-
JlaHe YJacTBYIOT B yIPABJIEHUU JeJIaMU TOCYIapCTBa,
peaNn3yioT M 3alllUIIAoT CBOU TTpaBa, CBOOOHI U 3a-
KOHHbBIE UHTEPEChl. DTOMY IMPaBy KOPPECTIOHANPYET
00513aHHOCTh OPTaHOB TOCY/IapPCTBEHHON M MYHMIIU-
MaJTbHOM BJIACTH, TOCYIaPCTBEHHBIX M MyHUITUTIATBHBIX
YUPEXIEHUN U UX MOJKHOCTHBIX JIUI] IPUHUMATh,
paccMaTpuBaTh OOpallleHUsT TpaXIaH, 1aBaTh Ha HUX
CBOEBpPEMEHHbBIE OTBETHI U IPUHUMATh HEOOXOTUMBbIE
pelieHus1. 3aKOHOM OTIpeNesIeHbl TIpaBa U rapaHTUn
rpaXJaH TP PaCCMOTPEHUU OOpallleHusl, CPOKU 1
MOPSIIOK PAaCCMOTPEHUST OOpallleHUH, TTOPSAOK JINY-
HOTO MpuieMa rpaXkJaHHa, OTBETCTBEHHOCTh OPTAaHOB
TrOCyIapCTBEHHON M MyHUIIUIIAbHOM BJIACTH, TOCY-
JMApCTBEHHBIX U MYHUIIUTIAIBHBIX YUPEXKIEHUN U UX
JTOJKHOCTHBIX JIUIT 33 HapyIlIeHUe TTOPsIIKa PACCMOTpe-
HUST 00pallleHni TpaXKaaH (B TOM YKCIie BO3MEIeHUe
YOBITKOB ¥ KOMITIEHCAITUSI MOPAJTbHOTO Bpe/a).

[MosiBnsitorcst HOBBIE (DOPMBI peann3aluy paBa
rpaxIaH Ha yJacTHe B yIpaBJIeHUM IeIaMu rocyaap-
cTtBa. K X 9nciy MOXHO OTHECTH OOIIIeCTBEHHBIE
WHULIMATUBBI, HATIpaBJsieMble TpaxnaHamMu PO c mc-
OJIb30BaHMEM MHTEpHeT-pecypca «Poccuiickast oo1iie-
CTBeHHast MHUIMaTuBa»*, HarpapnsiTh 0011eCTBEHHBIE

¥ MenepanbHblil 3akoH OT 2 Mast 2006 ©. Ne 59-D3 «O nopsiake
paccMoOTpeHMsi obpaieHuil rpaxnaH Poccuiickoit ®enepa-
n» // C3 PO. 2006. Ne 19. Cr. 2060.

40 Vka3 [pesunenta PO or 4 mapra 2013 ©. Ne 183 «O paccmotpe-
HUM OOIIECTBEHHBIX WHUIIMATUB, HATIPABJICHHBIX TpaxkIaHaMKU
Poccuiickoit @enepalinm ¢ UCMOIb30BaHUEM MHTEPHET-pecypca
“PoccuiickasiobiiectBeHHasinHULIMaTuBa” (BMectec “IIpaBuna-
MM PaCCMOTPEHMS OOLIECTBEHHBIX MHULIMATUB, HAMPaBICHHbIX
rpaxnaHamu Poccuiickoit denepaliny ¢ UCMoNb30BAaHUEM MH-

VHULIMATUBBI C UCMOJb30BAHUEM UHTEPHET-pecypca
U TOJIOCOBATh 32 HUX MOTYT rpaxaaHe PO, nocturimme
Bo3pacTta 18 Jyiet, 3aperucTprpoBaHHbIE B CIIEIIMAb-
HOU MH(pOpMaIIMOHHOU cucTteMe. OOIIECTBEHHAS
VHUIAATUBA, MTOJIYYUBIIAS B XOJ€ TOJOCOBAHUS He-
00XonuMyI0 TOAAEPXKKY (Ha dhenepaibHOM YPOBHE —
100 000 mommuceli), HampaBisieTCs] B DJIEKTPOHHOM
BUJI€ YIIOJHOMOYEHHOH HEKOMMEPUYECKOW OpraHu3a-
1IME B BKCMEPTHYIO pabovylo TPYIIy COOTBETCTBY-
I0IIETO YPOBHS ((enepaabHOro, perMOHAIBHOTO WU
MYHUIMTNIAJBHOTO) IJIS IPOBENEHUS SKCIEPTU3BI U
NIPUHATUSA PELIEHUd O LeJIeCO00pa3HOCTU paspa-
OOTKM MPOEKTa COOTBETCTBYIOIIET0O HOPMATUBHOTO
MPaBOBOIO aKTa U (1) 00 MHBIX MEPaXx IO peaTnu3aluu
JaHHOU mHuIMaTuBbl. COCTaB 9KCTIEPTHOM paboueit
rpynnsl GenepasibHOro ypoBHs omnpeaensiercs Ilpa-
BUTENLCTBOM P® U BKIIOUaeT mpeacraBuTelieil de-
JEPATBHBIX OPraHOB UCTIOJHUTENbHOM BIACTH, NEMy-
taTtoB lTocynmapctBeHHoi Iymsr PO, unenoB Cosera
®enepannu PO, wienos O6mecTBeHHOI nanaTel PO,
TpefCcTaBUTENEH OU3HEC-COOOIIECTBA U OOIIIECTBEHHBIX
obobenuHeHui. [1o pe3ynbraTaM paccMOTpeHUs 0011Ie-
CTBEHHOU MHUIIMATUBBI SKCHEPTHAs pabouas rpyrmma
B CPOK, HE MPEBBIIAIIINUN ABYX MECSIEB, TOTOBUT
9KCIEPTHOE 3aKJIIOUYEHUE U PelIeHue O pa3padoTke
COOTBETCTBYIOIIET0O HOPMATUBHOTO MPAaBOBOTO aKTa
U (MIY) OPUHSTUU UHBIX MEP MO peaiu3alii WHU-
1IMATHBBI, KOTOPBIE MOANMCHIBAIOTCS TpEAcenaTeieM
COOTBETCTBYIOLIEH 3KCMEPTHON paboyeil Irpymmbl, O
YeM YBEIOMJISIET YIIOJTHOMOUYEHHYIO0 HEKOMMEPUYECKYIO
OPraHU3alUIO B 3JIEKTPOHHOM BUJIE.

be3sycioBHO, B peanu3aiuu 0011eCTBEHHbIX UHULIM -
aTUB CYLIECTBYET psif nmpobsiem. [IpaBuia paccMoTpe-
HUS OOIIECTBEHHBIX MHUILIMATUB COJEpXKAT HEAOCTA-
TOYHO KOHKPETU3UPOBAHHBIE OCHOBAHMUS JJ151 0TKA3a B
pasMeleHuY UHULIMATUBbI, TAKKE KaK MPOTUBOpEYrE
Koucturyunu PO, obmenpru3HaHHBIM IPUHIIUIIAM 1
HOpMaM MEXIyHapOIHOTO IpaBa, OTCYTCTBUE Bapu-
AHTOB pelIEHUs MPOOJIEMbI IMOO HEOOOCHOBAHHOCTD
TpeyIaraeéMbIX BAPUAHTOB. DTO MPUBOIUT K TOMY, UTO
W3 TIOYTU AT THICSAY pa3MEIIEHHBIX OOIIECTBEHHBIX
VHUIIMATUAB CTa ThICSYaMU DJIEKTPOHHBIX MOATIUACEN
ObLIM MoaaepxXaHbl Bcero 10 nuuuuaTus*, HU omHa
U3 KOTOPBIX TaK U HE CTajIa 3aKOHOIMpPoeKToM. B criry
3TOrO ObUIO OBl OMPABAAHHO JIO0YI0 OOILIECTBEHHYIO
WHULMATUBY, noaaepxkannyo 100 Teic. aBTOpU30-
BaHHBIX MoANUcel B cetu «MHTepHET», 00s13aTeIbHO
BHOCHUTH B KaU€CTBE 3aKOHOMPOEKTA HA pACCMOTPEHUE
TocynapctBennoit JIymbr PO.

BoiBoabI
Poccust MeHsSIETCSI B COOTBETCTBIU C COBOKYITHO-
CTBIO BHEIIHMX Y BHYTPEHHMX (PaKTOPOB, BCIEACTBUE

TepHeT-pecypca “Poccuiickast o0IIecTBeHHast MHULIUATHBA”») //
CIIC «KoHncyabsrantILitoc».

4 URL: https:www.roi.ru/complete (zara oOpamenus: 06.08.2018).
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Yero MOUCK ONTHUMAIbHOW MOJEIN COYETaHUSI KOH-
CTUTYLIMOHHBIX MPaB U CBOOON C CWJIBHOU rocymap-
CTBEHHOW BJIACThIO, 00ECHEYUBAIOIIECH peaTnu3alUuio
3TUX MpaB U CBOOOM, OCTAaeTCs OCHOBHOU 3amaveit
KOHCTUTYLIMOHHO-TIPABOBOW HAayKW U MPaKTUKMU.
VhpasieHre OrpOMHOI TEPPUTOPUEH B TEKYIIIUX TO-
JINTUYECKUX U SKOHOMUYECKHUX YCIIOBUSIX TpebyeT —
C YYETOM YPOBHSI Pa3BUTUS TPaKIaHCKOTO OOIIecT-
Ba — HaJU4YUS COCTOSTEJNbHOW rOCyIapCTBEHHON
BJIACTU, CITOCOOHOM 3 (PEKTUBHO HAMPABIATh PabOTy
OpTaHOB TOCYIapCTBEHHOU BiacTu cyonekTOoB PD 1
palMOHAIBHO KOOPAUHUPOBATH NEATETbHOCTh OPTAHOB
MECTHOIO caMOyYIpaBieHus1. UMEHHO TOCTUXEHUEM
STUX LEeJel, KaK MPEACTaBISIeTCs, U MPOJUKTOBAHBI
KOHCTUTYIITUOHHO-TIPABOBbIE U3MEHEHUSI, TIPEATIPH-
HsITBIe 3a 25 neT nmocie npuHsitis Koncruryuuu PO,
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K Bonpocy o koHcTHTYIHOHHON HAEHTHYHOCTH
rocyzapcTBa

Kauwmac Andpeii Arexcandposuu,

npedcedamenv Komumema Cosema Dedepayuu

Dedepanvroeo Coopanus Poccuiickoit Dedepayuu

nO KOHCMUMYUUOHHOMY 3AaKOHOOAMEeAbCMEY U 20CY0apCmE8eHHOMY CIPOUMeAbCMEY,
3aeedyrouwuil kagedpoil meopuu npasa u 2ocyoapcmea PYIIH,

Hayunubiil pykogooumens FOpuduueckoeo uncmumyma PYIIH,

dokmop ropudutecKux HayK, npogeccop

IIpasonopsdok, se6asasace 00804bHO YCMOUHUBOL COUUANLHOU CUCMEMOIl, NPU3BAHHOL 0becnevueams UHmepecsl yuacm-
HUK08 00uecmgeHH020 g3aumodeiicmaus U npedcmasasioweli coooil pe3yabmam coyuanbHo20 noaun0ea, mem He meHee noo-
8epIICeH USMEHEHUSM, KOMOopble ONOCPe008anbl YCAONCHEHUEM U MPaHchopmayuei 00uecmeeHHbIX OMHOUEHULL, PACKDbIMU-
eM HOBbIX KA4ecme IKOHOMUHECK020 U KYAbMYPHO20 00MeHd.

Ykazannvie usmenenus mozym 6vimos peanu308ansl 08YyMsa CHOCOOAMU 6 3a8UCUMOCMU OmM cYyOBeKma NPUHAmMuUsS Heobxoou-
MbIX peuienuti — 6HYmpueocyo0apCcmeeHHbiM, 8 COOMEemMCcmeuU ¢ KOMopbiM 60NPOC OMHOCUMENBHO OCYUeCTNBACHUS COOMEEm -
CMEYIOWUX UBMEeHeHUll paspeulaemcs HenocpeoCmeeHHo 20CyapcmeoM 8 Auue KOMHeMeHMHbIX 0PeaHo8 (Uau dce Hapooom),
AUO0 HAOHAUUOHANbHBIM, NPEONOAAAWUM PA3peuleHUe COOMEEMCMBYIOUWe20 GONPOCA MeNC20CYOapCMBEeHHbIMU 0PeAHAMU,
6 cay4ae, ecau 20cy0apcmeo 8blpasuao0 ceoe co2adacue Ha yuacmue makux opeanos 6 nposedeHul co6CmeeHHol npagogoil no-
AUMUKU.

O0Hako at106ble uzmeHeHUss NPagonops0Ka UMelom c80e2o pooa «AuMum 00nyCmumMocmuy» , npedenst, Onpedeasioujuecs Ha-
YUOHANLHBIMU KOHCTMUMYYUOHHBIMU NOAONCEHUSAMU U MOAKOBAHUEM IMUX HONONCEHUL OPAHAMU KOHCIMUMYYUOHHOU HOCMU-
yuu, KaK HeoOmseMAeMOll Hacmu cOOMEemCcmaYIOUUX KOHCMUMYUUOHHBIX HOPM.

Takue KoHcmMUmMyyuoHHble npedeavl 045 GHYMPU2OCyOapCcmeeHH020 NOpAOKa pearu3ayui UsmMeHeHuil npeocmasnerdl cu-
CMeMOoil KOHCMUMYUUOHHbIX HOPM, U NPeXcoe 6ce20 NPUHUURAMU, HAWeOWUMU OMPANCEHUE 6 KOHCMUMYUUU, — NPUOPUMema
npas u c60600 Hen06eKa U paicoanuna, copasmMepHocmi, RPONOPYUUOHAAbHOCMU U M.0. B mo jce epems nadnayuonanvulii
nopsA0oK U3MeHeHUs npasoeoll CUCMeMbl, ONOCPEO0BAHHYII He 00UeCBEHHbIM KOHCEHCYCOM, A MOAbKO NPe00CmasAeHHbIMU
MexHce0cy0apcmeeHHbIM 0P2AHAM CO CIOPOHbL COOMBEMCMBYIOUe20 20Cy0apcmea NOAHOMOUUAMU, 02DAHUMUBAEMC S NPUHUU -
NOM KOHCMUMYYUOHHOU UOeHMUYHOCMU 20cydapcmea, codndeHue Komopoeo npedcmasgasem coboil ycaogue donycmumocmu
U3MeHeHUsI NPAasoeoil cucmembl, KOMopoe ciedyem <U3gHe».

KioueBbie ciioBa: HanmmoHaJIbHad KOHCTUTYHMOHHAA NUACHTUYHOCTb, KOHCTUTYLHTMOHAJIN3M, MCKAYHAPOIHBIE Op-
TaHBI 110 ITpaBaM 4€JIOBCKa.

KoHcTuTynmmoHHass MOEHTUIHOCTh TOCYIAapCTBa,
SBJIIONIASICS TPUHIIUITHATILHBIM TpeOoBaHMEM, 0Opa-
IIEHHBIM K BHOBh YCTaHABIMBA€MOMY HOPMAaTUBHOMY
PETYIMPOBAaHUIO, HAXOAUT CBOE OTPaXkKeHUE B peaJTbHOM
COLIMAIbHOM MPAaKTHKE, KOTOpast MOXET OBITh KaK 3a-
KperuieHa (KOHCTUTYHPOBaHA) B COOTBETCTBYIOIINX
HOPMATHBHEIX IIPABOBHIX aKTaX (B MEPBYIO ouepeab
B aKTaX KOHCTHUTYLIMOHHOTO XapakTepa), TaK W BbI-
paXxaTbCsI BO BHOBb BO3HMKAIOIINX OOIIECTBEHHBIX

B 0601x yKa3aHHBIX CJTy4asix OCHOBOM COILIMAIbHOTO
B3aMMOJICICTBUSI SIBJISIETCST OOIECTBEHHBIM KOHCEHCYC?

KOHKPETHOM COLIMYMeE, B COLIMATbHOM TOPSIIKE, CO3AaBAEMOM 1
ToIep>KUBAEMOM peallbHbIMU JTionbMU. [TomunHeHue ToBee-
HMS MPABUJTY MPOUCXOIUT HE OECCO3HATEIbHO U HE OE3MOTHUB-
Ho. JIioau 3HAIOT, YTO B TAaKOW-TO CUTYyallMU CJIEAyeT NEeUCTBO-
BaTh UMEHHO TaK, ¥ YTO B IIPOTUBHOM CJly4yae AOJIKHBI, MO UX
MHEHUIO, HACTYITUTh HEKME HeTaTUBHBIC ISt HUX TIOCJIEICTBUS.
Wnu oHM noJlaralot, YTo MHaue He 100bI0TCS HY>KHOTO pe3yJibTa-
Ta. LM OHU TTPOCTO CYMTAIOT, YTO MOCTYIATh TAK — «ITPABUJIb-
Ho». [TogpoGHee cm.: YeTBepHuH B.A. UHCTUTYLIMOHAJIBHAS TE-

1

OTHOLUCHUSAX . opusi IIpaBa: OCHOBHbIE MoNoXeHus // HayuHble nccienoBaHus
HYVYJI reopun npasa HUY BILS. Bem. 13. 2013. Ne 1. C. 9.

! Kak COBEpILIEHHO CIPAaBeIMBO, HA Halll B3IJISL, YTBEPXIAeT 2 Takoii OGLIECTBEHHBIA KOHCEHCYC, BOIIPEKH TIO3UIIMM, KOTOPas

B.A. YerBepHuH: «C COLIMONIOTUYECKON TOYKU 3PEHUS COLM-
aJibHasi HOpMa CYILECTBYET TaM, TOTA U MOCTOJIbKY, T/ie, Korjaa
U TOCKOJIbKY OHa MpOSIBJISIETCS] B TPEX MIIOCTAcsIX. DTO, BO-
TEepBBIX, HAONMOaeMasi ColMaabHasl TPAaKTUKAa — THUITHMYHAS,
nosTopsiolasicsi. Bo-BTOpbIX, 3T0 HOPMAaTHBHOE CO3HaHUE
Jofei, 00pa3yrolux HEKU Kpyr OOLLEeHUs], B KOTOPOM U Ha0-
JIomaeTcsT Ha3BaHHasl MpaKTHKa. M B-TpeTbUX, 3TO aBTOPUTET-
HbIIl HOPMATUBHBIN TEKCT, aBTOPUTETHOE CYXIIEHUE KaK TAIOH
MpeacTaBiIeHui o 10JKHOM. ColnanbHble HOPMBbI HE CYIIECTBY-
10T MOI0OHO TpaBuiaM apudmeruku. Eciu cyiecTByer 1o, 4To
Ha3bIBAIOT, HATIPUMED, TIPABOBOI HOPMOIA, TO OHO CYIIIECTBYET B

MOXeT cchOpMUPOBATHCSI TIPU MTEPBOM B3IJISIIE HA PACCMAaTPUBA-
€MyI0 MpOGJIeMaTHKy, COBEPLIEHHO HE 3aBUCHUT HU OT criocoba
TPUHSITUSI AKTOB KOHCTUTYLIUOHHOTO XapaKTepa, HU OT MOJIUTH-
YEeCKOTO PEeXXKMMA, JICHCTBYIOIIEr0 Ha TEPPUTOPUM TOCYIapCTBA B
KOHKPETHBI MEPUOJ] ero CyLIeCTBOBAHUSI, — COLMATIbHOE CO-
rjacue 1o BOMpPOCaM MPaBUII OOIECTBEHHOTO B3aUMO/ICCTBUSI
¥ BHYTPUTOCYIapCTBEHHOTO YCTPOWCTBA B PAaBHOM CTETIEHU [10-
CTUTaeTCsl KakK MPU aKTUBHOM YYaCTUM HACEIEHUSI B PEIICHUU
rOCYyIapCTBEHHBIX BOIIPOCOB IMOCPENCTBOM, K TIPUMEDY, TTPUHSI-
st KOHCTUTYLIMM M yJacTusl B BBIOOpax, peepeHayMax, Tak v B
cilydae 3HaYMTeIbHOI OrPaHUYSHHOCTH 00bEMa MOJTUTUYECKUX
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OTHOCHUTEJBHO TOTO, YTO CJAEIYET CUMTATh HOPMOM
MOBEAECHUS YYaCTHUKOB COLIMAJbHBIX OTHOLIEHUIA.
EnuHCTBEHHOE OTIMYME MPUBEACHHBIX MPOSBICHUIA
NEVCTBUTEIbHON COLMAJIbLHOU MPAKTUKN COCTOWUT B
TOM, 4YTO TI€pBOE SIBJISIETCSI HauboJiee CTAOMIbHBIM U
0oJiee onpeeeHHbIM J1J1S1 yYaCTHUKOB 00111eCTBEHHOTO
B3aMOJEUCTBUS, B TO BPEMS KaK BTOPOE YUUTHIBAET
HaunboJiee aKTyalbHbI€ aCIEKThI UX B3AUMOOTHOLLIEHU I
1 CIOCOOHO 00Jiee OMepaTUBHO YAOBIETBOPSITH MOTPEO-
HOCTH YYaCTHMKOB OOLIIECTBEHHOTO B3aUMOJEMCTBUSI.

CremyeT TakKxkKe OTMETHUTh, UYTO PSii KOHCTUTYIIH-
OHHBIX MOJOXEHUI, a UMEHHO KOHCTUTYLIMOHHbIE
MPUHLMIIBI, K KOTOPBIM OTHOCUTCSI U KOHCTUTYLIMOH-
Has U AEHTUYHOCTb roCcy1apcTBa, 00pas3yroline Kapkac
BCEro HallMOHAJbHOTO HOPMATUBHOI'O MPaBOBOTO
peryJiupoBaHUs U SBJSIOIIMECS HauboJjee o0IUMU
TpeOOBaHUSMHU, CHOPMYIMPOBAHHBIMU YYaCTHUKAMU
COLIMAJIbHBIX B3AMMOOTHOILLIEHUI 1 00pallleHHbIMU KakK
K KaXJI0My U3 TAaKUX YYaCTHUKOB, TaK 1 K TOCYyIapCTBY,
OrPaHUYMBAIOT MPOU3BOJBHOCTh CONEPKAHUS JTIOOBIX
COLIMAJIBHBIX HOPM, B TOM YMCJIE OTIPEAEISIOLINXCS
B paMKax BHOBb BO3HMKAIOIIMX OOLIECTBEHHBIX OT-
HOILIEHUIA’.

PeanbHas oOliecTBEeHHAs! MpakTUKa OTpaxkaeT co-
LMaJIbHbIE, KYJIbTYpHbIE!, DKOHOMUYECKHE U UCTOPH-

MpaB rpaxaaH 1, Kak CJeICTBUE, TaCCUBHOTO MPU3HAHUS pellie-
HWIA, TIPUHUMAEMBIX KOMIIETEHTHBIMU TOCYIaPCTBEHHBIMU Op-
raHaMu B OTCYTCTBME BO3MOXHOCTH OKa3bIBaTh CYLLECTBEHHOE
BJIMSTHUE Ha TIPOBOAMMYIO B TOCYIapCTBE TTOIUTHUKY.
IIpuMeuaTeIbHO, YTO Naxe TaKWe PaIVKaIbHbIC MPOSIBICHUS
0OOLIECTBEHHOUM aKTUBHOCTH, KaK PEBOJIOLMM, SIBIISIOLIMECS
CJIEJICTBUEM HE COTJIacyIONINXCsl C WHTepecaMy YYacTHUKOB
COLMaJIbHBIX OTHOLUEHUIA NEWCTBUIA TOCYapCcTBa, TaKXKe Mpel-
CTaBIISIIOT COOOI pe3ysIbTaT OOIIECTBEHHOTO KOHCEeHeyca. B aToii
cBsI3M ucrnaHckuit coumonor X. Oprera-u-laccet, aHanu3upys
TaK Ha3bIBAEMYIO BECHY HApOJOB, MULIET: «/IeBATHAMIATHII BeK
OBUT PEBOJTIOIIMOHHBIM IO CYTU. U CyTh He B XKUBOTTMCHOCTH €TO
OGappuKal — 3TO BCEro JIULIb IEKOPaLlUs, a B TOM, UYTO OH TIOMe-
CTHWJI OTPOMHYIO Maccy o0IecTBa B XU3HECHHBIE YCIIOBUSI, TPSi-
MO MPOTUBOMNOJOXHbBIE BCEMY, C YEM CPEIHUI YEJOBEK CBBIK-
cs panee. Kopoue, Bek mepenuiieBal OOIECTBEHHYIO XU3Hb.
PeBomonust — He TOKYyIIIEHUE Ha TOPSIIOK, HO BHEApEHUE HO-
BOTO TMOPSIIKA, TMCKPEIUTUPYIOILIETO MPUBbIUHBII». [logpobHee
cM.: Oprera-u-Taccert, X. Bocctanue macc. JlerymaHU3a1us uc-
kycctBa. becxpeberHas Mcnanus : c0. : nep. ¢ ucn. M. : ACT:
CT Mocksa, 2008. C. 56.

3 B oroit cBsa3u . SxobcoH ormeuaeT: «[IpemctaButh cebe
TOCYIapCTBO, B KOTOPOM MPOUCXOJSIINE B HACTOSIIIEe Bpe-
MsI COOBITUSI SIBJSUTUCH ObI OXWBJISIIOIIUM M €IMHCTBEHHBIM
PYKOBOISIIIMM MCTOYHMKOM TPUHSITHUSI OCHOBOIMOJAraloinx
JUTSI  COOTBETCTBYIOIIEN TOCYNApPCTBEHHOW OOIHOCTU pelle-
HMIi — 3HAYUT NPENCTaBUTh TOCYAApPCTBO, He objamaoliee
KOHCTUTYLIMOHHOM MIEHTUYHOCTBIO. bosee Toro, B mogoGHOM
clyyae ero MJIEHTUYHOCTb Oblja Obl MOJIBEPXEHA CTUXUIMHOM
M3MEHYMBOCTHU, YTO ObLIO Obl PABHOCUIBHO OTCYTCTBUIO CaMOi
MICHTUYHOCTU KakK TakoBoii». [TompoGHee cMm.: Jacobsohn G.J.
Constitutional Identity. Cambridge, Massachusetts : Harvard
University Press, 2010. P. 324.

4 K KyJBTypHBIM 0COOEHHOCTSIM TEPPUTOPUATIBHOTO MTyOIMIHOTO
KOJUIEKTUBA HEKOTOPbIE U3 YYEHBIX-IIPABOBEIOB aOCOIOTHO, HA
HaIll B3IJIsIT, 000CHOBAaHHO OTHOCSAT TaKke KOH(MDECCHOHATBHYIO
crieuuduky, Koropasi, 6€3ycIOBHO, HaXOIUT CBOE OTpaxKeHMe
B OOIIECTBEHHOM B3aMMOJAEUCTBUY, MPUHIUIUAILHO OIpe-
TIeJIsIsl TIAaTTePHBI TTOBEACHUSI CYyOBEeKTOB COIMATBHBIX OTHOIIE-
HMii. «Kak yenoBek, CTOSIBIINIA Y UCTOKOB KOHCTUTYLIMOHHOTO
cTpouTeNbeTBa, — muiieT B.Jl. 30pbKUH, — MOTY OTBETCTBEHHO
3a51BUTh, YTO TMEPBOHAYAJIbHO B 3TOM MpeamOyse [rpeamOyse
Koncrutynuu Poccuiickoit @enepanuu] mpeanonaraioch cka-

YyecKue’ 0COGeHHOCTHU TEPPUTOPUATTBHOTO MTyOIMIHOTO
KOJIJIEKTUBA, YYPEIUBIIIETO TOCYIaPCTBEHHOCTD U BbI-
pa3uBIIETO COOCTBEHHOE TMPENCTABICHUE O TOJKHOM
MOPSIIKE OOIIECTBEHHOTO YCTPOWCTBA M B3aMMOIEH -
ctBust®. [Ipy 5TOM BBUIY Upe3BBIYAHON CIOXHOCTH
Y 3HAUYUTETHHOTO YMCJIa YaCTHBIX BOTIPOCOB, KOTOPHIE
JTOJKHBI pa3peniaThCsl B IPOLIECCE COLIMATEHOTO OOMe-
Ha, YYaCTHUKU COIIMAIBHOTO B3aMMOJICICTBUSI, TIPETY-
cMaTpuBasi B Ka4eCTBE KOHCTUTYIITMOHHBIX, KaK 3TO
OBLTIO yKa3aHO paHee, HanboJiee BaskKHbIE MOJOXEHHUSI,
MPEeIOCTABISIIOT KOMIIETEHTHBIM TOCYIapCTBEHHBIM
opraHam (TIpexje BCEero opraHaM 3aKOHOAATeJIbHOI

3aTh elle ¥ 00 UCTOPUIECKOI POJIU MTPaBOCIaBUsI B HOPMUPOBa-
HUM POCCHUIICKOI KyJIbTypHOIl obiHocT. Ho 3atem atu cTpo-
KU OBITM BBIYEPKHYTHI U3 TIpoekTa. Ho TOYHO Tak Xe mcuesnm
MepBOHAYAIbHO COAEPKABIIMECS CTPOKU O XPUCTUAHCKUX HUC-
TOKaX eBPOIEHCKON KYIBTYphl M B MOKYMEHTaX, MPU3BAHHBIX
JIOCTPOUTh 00benMHeHHYI0 EBporty. [TomuepkuBaio, 4To 00CyK-
[al0 3[eChb HE PEJIUTMO3HYI0 UAEHTUYHOCTb, & UIEHTUYHOCTH
KynbTypHYy10. Eciiv y Hac HeT 3Tol 0011Ieit UIEHTUYHOCTH, TO UTO
ecTb? S, onsAThb-TakKu, HUKOMM 00pa3oM He HaMepeH IMpobiieMa-
TU3UPOBATH MHBIE PEIUTHO3HO-KYJIBTYPHBIE MICHTUIHOCTH Ha-
POIOB, HaceJSIoLIMX Hally ctpaHy. [IoToMy uTo Uil BCeX 3TUX
HapOoJIOB SICHO TO, YTO C(hOPMUPOBAHHBII Ha HaIllell TEPPUTO-
PUU COI03 HAPOAOB ObUI MOCTPOEH HA MPUHIIUIIE MPABOCIABHOM
cuMdoHUHU, KOTOpasi MPEANOoJIAraeT, YTO KaXAbIN KyJIbTYpHBIM
W PETUTUO3HBIN TOJI0C GECKOHETHO IIEHEH JIIST YeJIOBEUeCTBa U
JOJDKeH ObITh 0003HaueH U ycibian». [logpobHee cM.: 30pb-
kuH B.J. LuBuiu3zauusi mpaBa: COBPEMEHHBIM KOHTEKCT //
2KypHast KOHCTUTYIITMOHHOTO TipaBocyaus. 2014. Ne 5.

> B npuBeneHHoM KoHTekcre D.B. EpemsiH oTMmevaer: «...Impu
pPacCMOTPEHUM HACTOSIIIETO Nieia [/1eia O pa3penieHuu BOIpo-
ca 0 BO3MOXHOCTH MCIIOJTHEHUSI B COOTBETCTBUM ¢ KoHCTUTY-
uueit Poccuiickoit Denepanuu mocraHoBleHUss EBponeiicko-
ro Cyna no npaBaM 4esioBeka ot 31 urong 2014 rona no aeny
«OAO «Hedrsanas komnanusa «HOKOC» mnpotuB Poccum»
B CBA3W C 3ampocoM MuHUcTepcTBa toctuiuu Poccuiickoii
®enepanun] Koncturyumonnsiit Cyn Poccun obpatun BHU-
MaHUE Ha HEOOXOMUMOCTh y4eTa «KOHKPETHO-MCTOPUYEC-
KOTr0 KOHTEKCTa pa3BUTHsI PETYJIMPOBAHUST HAIOTOBBIX OTHOLLIE-
HUIl» — TaK, yKa3bIBasi, YTO BBUIY «ITOJTUTUYECKON U SKOHOMU-
YeCKOM HecTaOMJIbHOCTH 90-X rofoB HECTAOMJIBHBIM SIBJISIOCH
M HAJIOTOBOE 3aKOHOAATEJIbCTBO U MPABONPUMEHUTEIbHAS
npakTuKa», KoHncrurymonnsiit Cyn moauepKHYJT 0COOCHHYIO
BaXXHOCTb TOJIKOBAaHMSI 3aKOHOB BBICILIMMU CyJe€OHBIMU OpraHa-
Mmu. <...> [Ipu atom, npencrasnsieTcss, YTo KOHCTUTYLIMOHHBII
Cyn Poccum Bosnepxayicsi oT HauboJiee TOJHOTO PacKpbITUS
MIPUBOAMMOTO TIOHSATHUS [UMEETCsI B BULY «KOHKPETHO-UCTOPH-
YeCKUl KOHTEKCT»|, YTO, OJHAKO, HE TPEMSTCTBYeT BO3MOX-
HOCTU MPUMEHEHMs TaKOW KOHLIEMLUU B MHBIX paccMaTpuBa-
embix KoncrutynmonusiMm Cynom Poccuu nmenax, B ToM dmcie
B KOHTEKCTE yKa3aHMsI Ha HeoOecIleueHue NeiiCTBOBAaBLIMM B
MpoLIeIIe TePUOAbl PETYJUPOBAHUEM HajajeXalleil 3aiu-
ThI TIPaB U CBOOOJ YejioBeKa U rpaxkaaHuHa». [TogpobHee cMm.:
Epemsin B.B. Jlekuuu no yuebHoi gucuuruinae «KoHCTUTym-
OHHOE MpaBo». M. : MexnyHapoaHblie otHoleHust, 2017. C. 138.

6 TakuMm 006pa3oM, KOHCTUTYLUMOHHAsi MIEHTUYHOCTb TOCyAap-
CTBa, HAa HAll B3[JISA, TMPEOCTABIsIeT COOOW WMIUIMIIUTHOE
CBOICTBO JIIOOOW TOCYIapCTBEHHOCTH, TaK KaK CONEepKaTeIbHO
paccMaTpuBaeMblii MPUHLUN MPEACTaBIeH HauboJjee XxapakTep-
HBIMU JJIST KOHKPETHOTO MTyOJMYHOTO TePPUTOPUATTEHOTO KOJT-
JIEKTUBA OCOOEHHOCTSIMU, OTCTYIJIEHUE OT KOTOPBIX BO3MOXHO
TOJIBKO B CITy4ae KaYeCTBEHHOTO U3MEHEHUS OOIIECTBEHHBIX OT-
HOILIEHUM.

7 B oroit cBsizau M.A. KpacHoB yka3sbiBaeT: «Kak METKO moaMeTHI
BEHTepckuil KoHctutyrmoHamucet A”mgpam [llaito (oH mpen-
crapysieT ceituac Benrputo B EBponeiickom Cysie no npasam ue-
JI0BeKa), JT06asi KOHCTUTYIIMSI OTpakaeT Hallli ObLIble CTpaXu.
JpyruMu cji0BaMHU, TO, YTO HEMOCPEACTBEHHO MPEIIIECTBOBAIO
ee MPUHSITHUIO, OTpaxaeTcsl, KaK MpPaBuio, B ee TeKcTe». CM.:
KpacHoB M.A. XKenarenbHble TTapaMeTpbl POCCUMCKOTO TOCY-
nmapctBa. URL: http://www.civisbook.ru/files/File/Krasnov_
Tetr_59.pdf (nara obpainenwus: 15.06.2018).
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BJIACTHU) IIPABOMOYMSI M0 YCTAHOBJIEHUIO PETYIMPOBa-
HUSI, HEOOXOAMMOTO JJisl HauboJiee IOJIHOTO YIOBJIET-
BOpPEHUSI MHTEPECOB Pa3IMYHbIX I'PYII YYACTHUKOB
COLIMaJILHOTO 00MeHa®’.

B cBo10 0ouepenb rocyaapcTBo, cooopasyst IpUHHU-
MaeMble UM peLIEHUS C LEASIMU YYaCTHUKOB OOILe-
CTBEHHBIX OTHOLIEHUI, MOXET [Ie/IETMPOBATh YacTh pe-
[JIaMEHTApHbBIX QYHKIMI HaIHALMOHAIBHBIM OpraHam
[MOCPEACTBOM BBIPAXXKEHUSI COIIACHS C TOJOXEHUSIMU
COOTBETCTBYIOLIAX MEXIYHAPOIHBIX JOKYMEHTOB 1
MPU3HAHUS IOPUCIUKIINA MEXTOCYIaPCTBEHHEIX Op-
TaHOB.

ToBopst 0 JONMYCTUMOCTU HaJAHAILMOHAJIbHOTO
pelIeHnsT BOIPOCOB, BXOISIINX B cepy IMpaBoOBOiA
MOJIMTUKHU FOCyAapCTBa, HEOOXOAUMO ITIOHUMATh, YTO
peanu3alusl COOTBETCTBYIOIIMX ITOTHOMOYMI, Iepe-
JAaHHBIX TOCYJapCTBOM MEXIYHAPOIHBEIM OpTaHaM,
JOJIXKHA YYUTHIBATH MPUHIMII KOHCTUTYLIMOHHOM
UIEHTUYHOCTH U, KPOME 3TOTO, UMEET CYyOCUau-
apHBII XapakTep, CIAEAYIOUIUA U3 CYBEPEHHOCTH
rocyaapcTBa Kak IyOJMYHO-IIPABOBOrO MHCTUTYTA.
WMHbIMU clioBaMU, IpU3HABast I0PUCIUKIIAIO MEXITY-
HapOIHBIX OPTAHOB, TOCYJAPCTBO TEM HE MEHEE, BO
BCSIKOM CJIydae, OCTaBJIsIET 3a OO0 IIPaBo CO3MaHUs
MeXaHu3Ma BepU(pUKALUN TPUHUMAaEeMBIX HaIHa-
IMOHAJTLHBIMUA OpTaHAMU PELIeHU, HEOOXOIMMOTO
[I7151 00€ecIieYeHUsI COOTBETCTBUS TAKUX PEILIEHUIA et -
CTBUTEJIbHBIM UHTEPECAM Y4ACTHUKOB COLIMAIBLHOTO
B3aMMOJEMCTBHS, OOIIECTBEHHOMY KOHCEHCYCY, TaK

B yxa3zaHHO# YacT cunTaeM HEOOXOMUMBIM ITOMIEPKHYTH TaK-
K€ 0COOEHHOE 3HAaUeHME OPraHOB KOHCTUTYLIMOHHOM I0OCTULIMM,
3aa4ueil ¥ UCKITIOUUTETbHOU (QYHKIIMEN KOTOPBIX SBISIETCS TOJ-
KOBaHME KOHCTUTYLIMOHHBIX HOPM, PACKPBITUE MX COIECPXKAHUST
MPUMEHUTENIbHO K CKJIAIbIBAIOLIMMCSI OOILIECTBEHHBIM OTHOILIE-
HMSIM, B TOM YKCJIe TIpM yueTe TUHAMU3Ma TaKUX OTHOIICHMIA.
«[psimoe aeiictBue KOHCTUTYLIMU, — IPUBOIST CBOIO MO3ULIMIO
H.C. bonnaps u A.A. [IxkarapsiH, — JIOTUYECKHU MMOApa3yMeBaeT
MpU3HaHKE 32 Heil KayecTBa MOCTOSIHHO 3BOJIIOLMOHMPYIOLLE-
T0, «XHBOTO» aKTa, CIOCOOHOTO aIeKBaTHO OTBEYaTh Ha U3Me-
HSTIOIMECs] OOIECTBEHHBIE 3aMPOChI, CIYXWUTh 3GhdOEKTUBHON
OCHOBOI OpraHM3allii U MEPOM OLIEHKU HAJIUYHOW MPaBOBOii
peambHOCTH. KoHcTUTylIMOHHBINM Cyl Kak OpraH KOHCTUTYIIU -
OHHO-CY€OHOIO0 KOHTPOJISI BBISIBJISIET U KOHKPETU3UPYET M-
IUTMIUTHOE conepaHue KOHCTUTYIMM, CKpbIBaiolieecs: MO
TOKPOBOM €€ TeKCTa, CITOCOOCTBYET MOCTENICHHOMY Tpeobpa-
30BaHUI0 KOHCTUTYLIMM HAa OCHOBE YIIIyOJeHUS] U Pa3BUTHUS €e
IIEHHOCTHO-HOPMAaTUBHOTO TIOTEHIMAJIA TIO/ BIUSTHUEM COIU-
aJIbHO-TIOIUTUYECKUX, IKOHOMUUYECKUX U MHBIX OOCTOSITEILCTB.
KasyanpHass wHTepnpertanuss KoHcTUTyuu, Ha KOTOpPOW BO
MHOTOM OCHOBaHO KOHCTUTYLIMOHHOE MpaBOCyAue, MO CBOEH
cuJie IPEBBIIIAET €€ MHTEPITPETALNIO JIIOOBIM IPYTUM OPTaHOM».
IMonpo6Hee cm.: bonaaps H.C., IxarapsgH A.A. TIpsamoe aeii-
ctBue KOHCTUTYLIMM: TeHepalysi U rapaHTUPOBaHUE KOHCTUTY-
IIMOHHBIM TIpaBocynareM // CpaBHUTETbHOE KOHCTUTYIIMOHHOE
o6o3penue. 2016. Ne 3.

CBoe comepxxaTelbHOe PAaCKPBITHE OOIIECTBEHHBIN KOHCEHCYC
o0peTaet, ¢ OIHOI CTOPOHBI, B paMKax pean3auuu GyHKUMI
napiamMeHTa (MoCpeICTBOM MO3UTHUBALIMY BHOBb BO3HUKAIOLIEH
COIMANTbHOI TTPAKTHKM), COCTaB KOTOPOTO OTpaxkaeT NeCTBU-
TEJIbHYIO «PacCTaHOBKY CUJI» B 0011eCTBEHHOM cepe U ypOBEeHb
JOBEpUsI, OKa3bIBaeMbIil TpaxkaIaHaAMM KOHKPETHBIM YYaCTHHU-
KaM IOJIMTUYECKOTO MPOLECCa, a C APYrOii CTOPOHBI — B paMKax
JeATeIbHOCTH OPraHOB KOHCTUTYLIMOHHOTO KOHTPOJIsI, obecre-
YUBAIOIIUX COOIONEHUE, B TOM YKCIIe CO CTOPOHBI OPTaHOB 3a-
KOHOJIaTeJIbHOW BJACTH, PE3YJbTaTOB MOJMIOra, JOCTUTHYTBIX
nipu ipuHsITUY KOHCTUTY MU,

KaK UMEHHO roCy1apCcTBO, B JIN1IE CBOUX KOMIIETEHT-
HBIX OPTaHOB, OBUIO YIIPABOMOYEHO PEATU30BbIBATh
COOTBETCTBYOINNE ToTHOMOoUMs’, OTKa3 OT TaKOTo
npaBa alipuoOpU HEBO3MOXEH.

B 5T10li cBA3U HEOOXOAUMO TaKXKE OTMETUTH CJie-
Jytolllee — JOMYCTUMOCTb MTPOBEPKU UCIOJTHUMOCTHA
peleHuid MeXIyHApOIHbIX OPraHOB CO CTOPOHBI Ha-
LIMOHAJBHBIX OPTAHOB KOHCTUTYLIMOHHOW IOCTULIUU
cleAyeT U3 TPUPOIBI MPABOMOYMIA, TPEAOCTABICHHBIX
MEXTOCYIapCTBEHHBIM OpraHaM. Tak, UCKJIIOUUTENb-
HOE MOJIHOMOYME TOJKOBATh KOHCTUTYLIMOHHbBIE MO-
JIOXXEHUSI pean3yeTcss OpraHaMu KOHCTUTYLIMOHHOM
IOCTUIIMHU C LeJbl0 obecneuyeHus, Kak Mbl YKa3aiu
paHee, COOTBETCTBUS MPUHUMAEMBIX OpraHAMU TOCY-
JIapCTBa PELIEHUI PEAIbHOM COLIMAJIbHOM MTPAKTUKE,
CTaBLIEH pe3yIbTaTOM OOIIIECTBEHHOTO KOHCEHCYCa U
OTPaK€HHOU B aKTaX KOHCTUTYILIMOHHOTO XapakTepa.
ITpu nepenaye 4acTu CyBEpEHHbBIX TPABOMOYMIA TOCY-
JapcTBa B chepe MpaBOTBOPUYECTBA LTS pealu3aluu
HaJHAIMOHAJIbHBIMU OPraHaM¥1 BHOBb IPUHUMAEMOE
TaKUMU HaJHAUIMOHAJbHBIMU OpraHaMU PEeryaupo-
BaHUE TaKXKe MOXET SBJISThCS TPEAMETOM IIPOBEPKU
OpraHaMy KOHCTUTYLIMOHHOTO KOHTPOJIS, TaK KakK
COOTBETCTBYIOIUIA DYHKIIMOHAT MEXIYHAPOIHBIX
OpraHoOB SBJSETCSA MPOU3BOJHBIM OT MPaBOMOYUN
TrOCyJapCTBa yCTaHABIMBATh HOPMAaTUBHOE TTPABOBOE
peryiMpoBaHue, MPOBEpPKa KOTOPOTO Ha COOTBET-
CTBUE KOHCTUTYLIMHU, B CBOIO OYEPE/lb, U COCTABIISIET
OCHOBHYIO (DYHKIIMIO OPTaHOB KOHCTUTYLUMOHHOTO
KoHTpoJsd. MHOW moaxon o3Havyan Obl BO3MOXHOCTD
U3BATUA U3 chepbl AeACTBUSI KOHCTUTYIIUU U, COOT-
BETCTBEHHO, U3 CPEPHI NEATEIBHOCTUA OPraHOB KOH-
CTUTYLIMOHHOTO KOHTPOJISI HOPMaTUBHOTO PETYJIUPO-
BaHUS, MOJIEXKAIET0 NTPUMEHEHNUIO B KOHKPETHOM
TrOCyJIapcTBe, YTO (PAKTUIECKU CBUIETETBCTBOBAJIO ObI
O MPU3HAHUU JOMYCTUMOCTA UTHOPUPOBAHUS LIEH-
HOCTHOI CUCTEMBI, OTPaXXEHHOU! B KOHCTUTYLIMOHHBIX
aKTax.

IIpyHUMIT KOHCTUTYUUOHHOW UAEHTUYHOCTU U
WMIIEPATUBHOE TPEOOBAHUE €T0 COOTIONECHUS SIBIISIIOTCS
MPaBOBBIM 0APBEPOM, TPETMSATCTBYIOLIUM Pa3pyLICHUIO
MPaBOBOW CUCTEMBI 1 BOSHUKHOBEHUIO COLIMATBHBIX
MPOTUBOPEYUIA B PE3yJIbTaTe TAKWX PELIEHUI HAAHALIMO-
HaJIbHBIX OPTraHOB, KOTOPBIE HE YUYUTHIBAIOT PEAJTBHYIO
MpPaKTUKY O0LIIeCTBEHHOro 0OMeHa, 0COOEHHOCTU Op-
TaHWU3AalIMY U B3aUMOJICICTBYS BHYTPU TEPPUTOPUAITH-

10 A. PaiiHep B CBSI3U C M3JI0KEHHBIM OTMEYAET: «...KOHCTUTYIIU-
OHHAasl MACHTUYHOCTb TIPEACTABISIET COOOM KOHLIENTYaIbHbII
MPaBOBOW MHCTPYMEHT, HAMPABJICHHBIN HAa ObecreYeHre pa3yM-
HOTO OTpaHWYEeHWs] WHTEPHALMOHAIM3ALMU TPABOBBIX T0-
PSIIKOB, 3allIUThl MATePUANbHOTO M (YHKIMOHATBHOTO CyIie-
CTBOBaHUSI TOCYIapCTBa, KOTOPOE BBIPAXAETCS B COBOKYITHOCTH
OCHOBHBIX TOJIMTUKO-TIPABOBBIX DELICHUA M KIIIOUEBBIX 3Jie-
MEHTOB MPABOBOM KYJIBTYPbI, COCTABIISIIOIINX IEHHOCTHYIO OC-
HOBY COOTBETCTBYIOIIETO KOHCTHTYIIMIOHHOTO TIPaBOIMOPSIIKa».
[Monpo6Hee cm.: Rainer A. Constitutional Identity in European
Constitutionalism. URL: http://www.constcourt.md/public/files/
file/conferinta_20ani/programul_conferintei/Rainer_Arnold.pdf
(mara obparenus: 15.06.2018).
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HOTO MTyOJINYHOIO0 KOJUIEKTUBA, U SIBJISIOTCS YyKIbIMU
JIJISI KOHKPETHOU COLMAIbHOM OOIITHOCTH !,

IMosiBieHME B KOHCTUTYLIMOHHO-TIPABOBOI Hayke,
KaK U B IPYTUX OTPACisIX IPUAUYECKOTO 3HAHUS,
HOBBIX MPABOBBIX KOHCTPYKIUM, KOHIEOTYyaJIbHBIX
JIOKTPUH U TEOPUIi He SABJIsIeTCs ciydailHbiM. Heobxo-
JUMOCTb Pa3pabOTKU TOU WM MHOUM MPaBOBOM KOH-
LIENUWU TUKTYIOT PEATbHO CYLIECTBYIOIINE TTPOLIECCHI
pa3BUTHUS 00LIECTBA, KOHKPETHbBIE MOJUTUYECKUE,
COLIMAJIbHBIE M UCTOPUYECKUE YCITOBUSI.

Kak ormeuaer FO.Jl. IpaHuH, «B COBpEeMEHHOM
MUpPE UHTEJUJIEKTYaTbHbIE, TTOTUTUYECKUE U KYJIBTYyp-
HbI€ BBI30BBI HAIIMOHAJIBHOW MIEHTUYHOCTU UAYT OT
LIeJIEHATIPABJIEHHO Pa3BUBAIOILIETOCS TNIOOATBHOTO 3KO-
HOMUYECKOTO, MOJUTUYECKOTO U UH(HOPMAITMOHHO-
KYJBTYPHOTO (CUMBOJIMYECKOTO) “HacCUIUA”, BIACTHO
(opMuUpyI011IETO HOBBIE — TPAHCHAIIMOHATbHBIE (KYJIb-
TypHbIE U IOJINTUYECKUE) UTEHTUYHOCTU U PEAHUMMU -
PYIOILIETO CTaphle, apXauyHbIe (CyOHAITMOHAIbHBIE, MU-
(orosTnyeckue, peTMruo3HbIe) UACHTH(hUKAUN» 2,
Tak, B mocnenHee BpeMsl OTAEIbHbIE CTPAHBI BBIXOISAT
13 MEXITyHApOAHBIX cornaiieHuid. [IpeanpruHumMaoTcst
MOMBITKY CAHKIIMOHHOTO TABJIEHUS Ha CyBEePEHHbBIE F0-
cynapctia. [Tonutruyeckoe 1 5)KOHOMUYECKOE TaBJICHUE
COMPOBOXKAAETCS €ro MOIIHEel el nHPOpMaLIMOHHOM!
MOIIEPKKOI 3. BMecTe ¢ TeM yBaxkeHHe CyBepeHUTeTa

" Kak ykasbiBaeT B.A. YetBepHuH: «Eciu oduimaabHbIid TEKCT
NECTBUTENILHO OTpaXaeT COLUATbHBIE HOPMBI, OH TIPEICTaB-
JIIeT COOO0M TOJILKO OMH M3 X aTpUOYTOB, M B TO K€ BpeMsT OH
SIBJISIETCSL 0003HAYEHHEM HOPM, PEAIbHO CYLIECTBYIOIINX JIUIIb
B OTIpeNieIeHHOM COIIMOKYJIBTYPHOM KOHTEKCTe. TeKCThI O HOp-
Max — Kak 0003Hayalolee — MOTyT TPAaHCIUPOBaThCs 3a Ipejie-
JIBI KYJIBTYPBI, B KOTOPOil OHU BO3HUKIIU, HO TIPU 3TOM COIIM-
OKYJIBTYPHBII (heHOMEH — 0003HaYaeMoe — BMeECTe C TEKCTOM
He TPaHCIUPYETCsS] M He MOXKET ObITb BOCTIPOM3BENCH B UyXKIOU
eMy KyJIbTYpHOI cpere. KynbTypa — 3TO ¥ eCTh HOPMBI, U Hellb-
351 “BHEIpUTH” B Hee MPOTUBHBIC €il HOPMbI, HE pa3pyluas ee.
[Tpumep MOCTCOBETCKOM pelieninu B Poccuu TeKCTOB 3amagHOM
KYJIBTYPbI TOATBEPKIAET, YTO 3TU TEKCThI HE MOPOXKAAIOT CMO-
NeTMPOBaHHbIE B HUX COIMAIbHBIE WHCTUTYTH». [lompoOHee
cM.: YerBepHuH B.A. MHCTUTYyUMOHANIbHAS TEOpUs IpaBa: OC-
HOBHbIE nojioxxeHus. C. 8.

12 Ipanmu 10.[]. HauvoHanbHast MOEHTUYHOCTh B TJIOOATA3UPY-
foieMcst mupe // BectHuk Poccuiickoit akanemun Hayk. 2015.
T. 85. Ne 9. C. 806.

3 IIut. no Knumac A.A.: «...COBEPLIEHHO HE COOTHOCUMOM C MO-
NIeJIbI0 KOHCTPYKTUBHOTO MEXIYHAPOIHOTO B3aUMOAEUCTBUSI
TIPECTaBIISIETCS] TIPAKTUKA BBENEHUST OMHOCTOPOHHUX OTpaHU-
YUTEJIbHBIX Mep (CaHKIIMI{), TPOTUBOpeYallasi OCHOBAM MEXIy-
HapOIHOTO MPABOMOPSIIKA KaK HAPYIIAIONIasi TPUHITUII CyBepe-
HHTETA M TeM CaMbIM TOAPBIBAIOIIAsT OCHOBY JIJIsl YCTOMYNBOTO
Pa3BUTHSI TOCYAAPCTB, B OTHOLUIEHUM KOTOPBIX BBOISTCS Orpa-
HUYUTETbHBIE MEPBI, KaK MPaBUJIO, HOCSIINE UCKIIOUUTETHLHO
nonutuyeckuit xapakrep. B Joknane OOH 2015 rona otmeua-
ercs, 4ro, “noanucaB B 1975 romy XeabCMHKCKUI 3aKJIIOYU-
TeJIbHBIM aKT, TocymapcTBa 00s3a1MCh OTKA3aTbCsl OT DKOHO-
MUYECKOTO WU IPYToro MPUHYXIEHWsI, HAIIPaBIEHHOTO Ha TO,
YTOOBI TIOMYNHUTH CBOMM COOCTBEHHBIM MHTEpEcaM OCYILECT-
BJICHUE IPYIMM TOCYAapCTBOM-YYACTHUKOM MpaB, MPUCYIIUX
ero cyBepeHMTeTY... OMHAKO Ha TPAKTUKE TOIYIWIOCh MHAYE,
U OIHOCTOPOHHMWE MPUHYAMTENbHbIE MEPbl BHOBb CTAJIM MPU-
MEHSITBCSI TPOTUB Pa3BUBAIOIIUXCS CTPaH, a 3aTeM ITOCIeI0BaTa
ouepemHas dCKajlallvsi, BhI3BaHHAsI, B YACTHOCTH, HATIPSDKEH-
HocThlo Mexny 3ananom u Poccuiickoit Denepanmeii B CBI3K
¢ curyauuei B Kpeimy u B BoctouHoit Ykpaune”». [TonpooHee
cM.: Knniiac A.A. CyBepenuteT. OT 60pbObI 3a TIPaBO K 60pboe
3a cyBepeHuteT. M. : MexnyHapoaHbie otHoteHus1, 2018. C. 59.

SIBJISIETCST OMTHUM M3 OCHOBHBIX ITPUHITUTIOB COBPEMEH-
HOTO MEXIYHapOTHOTO TpaBa, a HEOOXOAMMOCTh €T0
3alUTHI 3aKPETUIsIeTCS B TOM yrciie U B KoHCTUTYIMun
Poccuiickoit @enepaunu'.

OOBEKTUBHBIN KPU3UC TTPOIIECCOB INIOOATM3AINH,
OOYCJIOBJIEHHBI CBOMM OYE€BUIHBIM HETATUBHBIM
BIIMSSHUEM Ha 3KOHOMMWYECKOE U COLIMOKYJIBTypHOE
pa3BUTHE OTAEIHHBIX TOCYIAPCTB, MPUBOIUT K TIEpe-
OCMBICJIEHUIO UJIEV YHUBEPCAIU3ALUUUA U MUPOBOTO
mobanu3ma. [Ipeobiagasiiasi 1o HeTaBHETO BpEMEHU
WUIEOJ0oTUs Iudbepaninu3Ma, 3aaBaBliias CTAaHIAPTHI B
00JTaCTH 31U THI [TPAB Y€JI0BEKA, B TOM CBOEM ITPOSIBIIE-
HUU, KOTOPOE NpUAAETCs TUOepaInu3mMy COBpeMEHHOMN
TPaKTUKOM 3aTMaHbIX TOCYIapPCTB, O0Jiee He CITocoOHa
MPEAOCTaBUTh HEOOXOAUMYIO METOIOJIOTUYECKYIO 0a3y
JUTSL PETLIEeHUST COBPEMEHHBIX MUPOBBIX OOIIIECTBEHHBIX
npoosiem.

MoXHO TT0-pa3HOMY OlLIEHMBAaTh JaHHbBIE TEHIEH-
LMY, BMECTE ¢ TeM (haKT ocTaeTcst pakToM — 3arpoc Ha
3alIUTy HAIMOHATBHBIX KYJIBTYPHBIX, HDABCTBEHHBIX,
JIyXOBHBIX IIEHHOCTE! 00111ecTBa, MOTUTUKO-TIPaBO-
BBIX OCOOEHHOCTEI TrocyJapcTBa W MpPeJoTBpalleHUe
Ppa3pyIeHus] HAIMOHATBHOM KOHCTUTYIIMOHHOW UAEH-
TUIHOCTH SIBJISIETCSI OOBEKTHBHO CYIIECTBYIOIINM U
BOCTpeOOBaHHBIM He TOJIbKO B Poccuu, Ho 1 B Tocynap-
ctBax EBpornbl, FOxxHOIT AMepuku (ApreHTuHa), A3un
(Uunus), 0 yeM CBUIETENBCTBYIOT KOHCTUTYILIMOHHBIE
pedopMBbI, TPOBOAMMBIE B OTAETBHBIX TOCYIapCTBAX.

Tak, ogHO¥ M3 TIpeoOIaIaONINX TEHASHIINI T10-
CJIEIHETO BpeMeHU ObUIO MpoBeneHue pedepeHayMoB
1O Pa3JIMYHBIM BOIPOCAM TOCYNApCTBEHHOTO CTPOU-
TEJIbCTBA, PE3YJIBTAThl KOTOPBIX OTPAXKAIOT CJIEAYIOIINE
HACTPOEHUS: CTPEMJIEHUE K Ie3UHTErpalivuu, CyBepe-
HU3alUU, COXPAHEHUIO HALlMOHAIbHO-KYJIBTYPHOM
UIEHTUYHOCTU, HAIIMOHAIBHBIX LIEHHOCTE! U MOJU-
TUKO-TIPABOBBIX TPAAUIINIA.

B kauecTBe mpuMepa MOXHO MPUBECTH KOHCYTbTa-
TUBHBII pedepeHayM 6 anpenst 2016 . B Hunepnanmax
110 Boripocy o patudukaiu CornamnieHus 00 accoIu-
anmu Mmexny EBponeiickum Coro3oM 1 YKpauHoId, pe-
3yJIBTaThl KOTOPOTO CBUAETEICTBOBATIN 00 OTCYTCTBUU
3JIEKTOPAJIbHOM MOAAEPXKKM Kypca Ha MHTeTrparuio's;

4 Tlynkr 1 crateu 2 YeraBa OOH 3akperuisiet, uto OpraHu3anust
OCHOBaHa Ha MPUHIIAIIE CYBEPEHHOIO PAaBEHCTBA BCEX €€ uJle-
HoB. OnHa u3 kmodeBbix Leneir OOH, 3akperieHHBIX B CT. 1
ec YcraBa, — pa3BUBATh APYKECTBEHHBIC OTHOLIEHUS MEXIY
HalWsSIMUA Ha OCHOBE YBaXXEHUST NIPUHIIMITA PABHOTIPABUS M Ca-
MOOIIpeaeIeHUsT HAPOJOB, a Takke MPUHUMATh APYrHe COOT-
BETCTBYIOIINE MEPHI IUIsI YKPEIUIEHUS BceoOmero Mmupa. Kon-
ctutyuus Poccuu 3akperuisieT, YTo HOCUTEJIEM CYBEPEHUTETa U
eIMHCTBEHHBIM MCTOYHUKOM BiiacTi B Poccuiickoit Demeparm
SIBJISIETCS] €6 MHOTOHALIMOHANIbHBIN Hapox (4. 1 ct. 3), a cyBepe-
Huter Poccuiickoit Demepanny pacpoCcTpaHsIeTCs Ha BCIO €€
Tepputopuio (4. 1 ct. 4).

15 OpmHaKo TO, YTO MOCJEIOBANO Jajee, — OTKJIOHEHHE MPOeK-
Ta, BHECeHHOT0 COLMAIMCTUIECKON MMapTheil, 00 OTMEHE pa-
tudukauuu CornameHuss o6 accounauun EC ¢ YkpauHoii,
CBUIETEILCTBYET O SIBHOM WTHOPDUPOBAHWM HAPOAHOIO BO-
JIEN3BbSIBICHUST W HeHaJulexanieil peanusaimu [lapramMmeHTOM
KOHCTUTYLIMOHHOTO MIPMHIIMIIA HAPOIHOIO MPEACTaBUTEIbCTRA.
PedepeHnym ObUI MPU3HAH COCTOSIBIIMMCS, PE3YJIBTATHI €r0o
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pedeperaym ot 23 utonst 2016 ., B pe3yjibTaTe KOTO-
poro ToananHble BenrnkoOputaHuM mporojiocoBain
3a Beixoq n3 EC, TeM camMbIiM MpOJeMOHCTPUPOBAB
MPUBEPXKEHHOCTh BeNMMKOOpUTAHNY HAIIMOHAb-
HBIM MHTepecaM; pedeperaym 4 nekabpst 2016 T. B
Hranuu, mpeaMeToM KOTOPOTO CTaJO MPOBEIECHUE
KOHCTUTYLIMOHHOW pedOopMBbI, TIpeIycMaTpuBaoIieit
cokpaiieHue uncieHHoctu CeHara, U3BMEHEHUE T0-
psnka ero (hOpMUPOBAHUSI, U3MEHEHUE eT0 (YyHKITUIA
B CTOPOHY CHIXKEHMS MX YMCTIa, TIO pe3yabraTaM Ipo-
BeJICHUsI KOTOPOTO OOJbIlast 4acTh rpaxknan Mramum
BBICKA3aJIaCh MIPOTUB MTPOeKTa peopM, YTO OTpaxKaeT
TIPUBEPKEHHOCTh TIpeobIaamIieil yacTu odIecTBa
naee KOHCTUTYIIMOHHOM CTAOMIIBHOCTH, YCTOSIBIIUMCST
MPaBOBBIM TpamuiusM. [IpumMepoM yKa3aHHBIX TEH-
JIEHITUI TaKKe SIBIsieTcs] pehepeHIyM, TTPOBEeIeHHBIIMA
Biactamu Katanonuu 1 oktsiops 2017 .16

B kauecTBe IpuMepa KOHCTUTYLIMOHHBIX pedopM,
HauboJee SPKO AEMOHCTPUPYIOIINX HEBOCTPeOOBaH-
HOCTb YHUBEPCATBHBIX UJEH 3aITagHON MOJEN IeMO-
KpaTtuu 1 odparieHue psijia rocyqapcTB K CBOUM Hallv-
OHAJIBHBIM TPAIULIMSM, MPEICTABISETCS BO3MOXHBIM
TIPUBECTHU OTIHIT BeHrpuu, a *UMEHHO IPUHSATHE HOBO
koHcTUTYIIMM B 2011 T, 3aKpenuBIIeit TpaIuIIMOHHEBIC
LIEHHOCTH B Ka4eCTBE OCHOBBI TOCYNapCTBEHHOTO U
00111eCTBEHHOTO pa3BUTHs. [0BOpsI O JAHHOI KOHCTH-
TYLIMOHHOU pedopMe, Kak O MpUMepe OTCTauBaHMS
HaAllMOHAJbHOW KOHCTUTYIIMOHHOW UAEHTUYHOCTH,
CYMTaeM BO3MOXXHBIM ITPUBECTH TTO3UIINIO BEHTEPCKUX
MapJaMeHTapueB, BBISIBUBIIYIOCS B XO/Ie MeXIapiia-
MEHTCKUX KOHTaKTOB.

Tak, B Xo[ie BCTpeUn C BEHTEPCKUMU JeTyTaTaMu,
npomenmieit B Cosere Penepanum 12 mapra 2018 .,
npencenateneM KomurteTa 1Mo BoOmpocam IOCTUIIAN
TocymapctBernnoro Cobopanust Bearpum Mmpe Beiike-
€M OTMEUaJioCh, YTO B3aMMOOTHOIIIEHHST BEHTEPCKOTO
napiameHTa ¢ opranamu Coseta EBporibl, B yacTHOCTH
¢ BenelmaHckoil KoMuccueit, HOCST TTOJUTUYECKUIA,
LIEHHOCTHBI, MUPOBO33peHYecKuii xapakrep. [1o cio-
BaM BEHTEPCKOTo Kojuieru, BeHelmaHckas KoMuccust
COBEPIIIEHHO YETKO «TpedyeT OT Hac, YTOOBI B YTOIY
€BpOTEHCKOMY MEMHCTPUMY MBI OTKa3aJIMCh OT CBOMX
TPAIUIIMOHHBIX 1IIEHHOCTE!N, KOTOPBIe 3aKpPEIJIEHBl B
KOHCTUTYIIU W KOTOPbIE MbI CYUTAEM CBOUM JIOJITOM
obeperaTb». B kauecTBe mpumepa mapiaMeHTapueM

JIEMCTBUTENIBHBIMU: HEOOXOAMMBIi TTopor siBKU B 30% ObLI Tpe-
O[I0JIeH, pe3yibTaToM pedepeHayMa craio To, uto 6onee 60%
i (nmoagaHHbIX Huaepnanaos), MpUHSBLINX yyacTue B pede-
peHayMe, BbiCKa3ajauch NpoTuB patudukaumu Hunepranaamu
Cormamenust 06 accormanyu EC ¢ Ykpaunoit [mpum.: patudu-
karus CornaieHust Oblia 3aBepieHa 7 uronst 2015 ronal.

1© HeoOX0AMMO MMETh B BUIY, YTO MO CMBICIY KOHCTUTYLIMOH-
HO-TIPAaBOBOTO HAIMOHATBHOTO perynmupoBaHus Mcmanuum u
UCXOSl U3 NPABOBbIX MO3ULMI HaJHALMOHAJIBHBIX OPraHoOB
npoBeieHUe pedepeHayMa 0 He3aBUCUMOCTHU (00 OTAENeHUN),
Mpearnoaraioliee BbIXOI aAMUHUCTPATUBHO-TEPPUTOPHATHHO-
ro o0pa3oBaHMs M3 COCTaBa TOCYAapCTBa, €CJIM TAKOE MpaBoO B
COOTBETCTBMM C HAIIMOHAIbHBIM KOHCTUTYITUOHHBIM PETYJINPO-
BaHMEM Y aIMUHUCTPATUBHO-TEPPUTOPUATBHOTO 0Opa30BaHUsT
OTCYTCTBYET, HE MOXET CUUTATHCS JOMYCTUMBIM.

MPUBOIMIUCH TIoJIoKeHUs1 KoHcturyumu Benrpum o
Opake KakK O cOl03¢ MYXXYMHBI U XKEHIIUHbBI, HOPMHI,
Kacawouiecs pacKpbITUS MOHATUS «KU3Hb», C YKa3a-
HHMEM Ha TO, YTO HA4YaJIO XXU3HU — 3TO HE POXKIEHMUE.

Kak ipencrasnsiercst, cam ¢akt npuHsatus B 2011 .
KoHcturyiiuu BeHrpun, HEmocpeaCcTBEHHO B CBOEM
TEKCTe 3aKPENUBIIEH PSiI TPATUITMOHHBIX LIEHHOCTEH,
0e3yCJI0BHO, HAKJIAIBIBAET OTIPEAeICHHYIO OTBETCTBEH-
HOCTh MPU MIPUHSITUM 3aKOHOB Ha TapjaMeHTapueB
KaK HapOJTHBIX MpecTaBuTeneil. B ;aHHOM KoHTeKcTe
WX TIO3UIIUST OTHOCUTETHLHO YCJIOBUIA B3aUMONIECTBUS
¢ opranamu Coseta EBpomnbl sBnsieTcst 6osee yem
OINpaBJaHHOM.

Oco0eHHO OCTPO BOIMPOC O MPU3HAHUM JOIMYCTHU-
MOCTU TIpUMEHEHUST pelleHni HaJHAIlMOHATbHBIX
OpraHoB B paMKaxX KOHKPETHOU MPaBOBOIl CUCTEMBI
BCTaeT B CJTyyae, KOTIa TakKue pelieHus TPUHUMAIOTCS
C LIEJThI0 YHUBEPCATM3ALIMY TTPABOBBIX ITOIXO/IOB, TIPHU-
BeJICHYSI HAIIMOHAJILHBIX TIPABOBBIX CUCTEM K ETUHOMY
COJIEP>XKaHUIO0 COOTBETCTBYIONINX KOHBEHIIMOHHBIX
TOJIOKEHU, B OOJIBIIIMHCTBE CIyYaeB aHAJTOTUIHBIX
HOpMaM, CONIEPKAIMMCS B aKTaX KOHCTUTYIITUOHHOTO
XapakTepa.

O BOCTpeOOBAaHHOCTU KOHIEMIIUU KOHCTUTY-
IIMOHHOW MIEHTUYHOCTU TAaKXKe CBUIETEIbCTBYET
cKJIabIBaloIasics cyneoHas IpakKTUKa OpraHOB KOH-
CTUTYLIMOHHOW IOCTULIMK, B TOM B YKCJIE B TIpOlLiECCE
B3aUMOJIEVICTBUSI C MEXKTOCYIapPCTBEHHBIM OPTaHOM T10
3alIUTe IIpaB U CBOOO yeoBeka'’.

B mocnennem ciydae peub unet o EBporeiickom
Cyne 110 ipaBaM 4eJIoBeKa, KOTOPBIIA B CBOEH eI TENb-
HOCTH TI0 pa3pelieHHIO TPAaBOBBIX CITOPOB UCITOJIb3YeT
HabOp METOMOJOTUYECKUX TMPUHIIMIIOB TOJKOBAHUS
KoHnBeHInu, pugaBasi ee MOJOXEHUSIM HEOUYEBUI-
HBI U HeOeccropHbIi cMbIch, a Takke o Cyne EC,
KOTOPBIIl B CBOEI MpPaBONPUMEHUTEIBHOMN TPAKTUKE
MOCJeI0BaTeIbHO YTBEPKIAeT JOKTPUHY aOCOMIOTHO-
ro ipuopureta npaBa EC 1Mo oTHOIIEHUIO K HOpMaMm
HAIMOHATBLHOTO 3aKOHOJATEILCTBA CTPaH-YJaCTHUII.

Bcerynnenne Poccuiickoit @enepanuu B CoBeT
EBpornbl 1 npu3HaHue opucaukiimu EBporeiickoro
Cyna o rmpaBaM YeI0BeKa MOCTYKUIU CTUMYJIOM TSt
npoBeneHus B Poccuu neMokparndeckux mpeoopaso-
BaHUI, 3aKPETICHUS TApaHTUI 3aIIUTHI TTPaB TpaXkKaaH

17" BMmecTe ¢ TeM BaXHO YYMTHIBATh, YTO JOKTPUHA KOHCTHUTYIIW-
OHHOM MAEHTUYHOCTU HE OTPHUIAET CaMy BO3MOXHOCTb (op-
MUPOBaHUS MEXTOCYIapCTBEHHOTO PETyIMPOBAHMS U TIepenavy
B 9TOil CBSI3U YAacTH CYBEPEHHBIX MPaB, a CTPEMUTCsT CHOPMHU-
pOBaTh MPUEMJIEMYIO MOJIETh COATAHCMPOBAHHOTO B3aWMOBJIH-
SIHMSI HAMOHAJIHOTO UM HAJHALIMOHAIBHOTO PETYJIMPOBAHMUS.
M. PozeHdunn BblaensieT TpM OCHOBHBIX MPOSIBICHUST KOHCTH-
TYIMOHHOW MAEHTUYHOCTH, (DOPMUPYIOIINX WHIUBUIYATbHBIC
4epThl TOTO WJIM MHOTO MpaBoIopsiaka. Bo-mepBbiX, uIeHTUY-
HOCTb, 3aKJTIOYAIOIIASCS B HAIMYNU KOHCTUTYIIMH B TOM WJIK
VHOM TOCYIAapCTBEHHOM YCTpoiicTBe. Bo-BTOpBIX, MIEHTHY-
HOCTb, (POPMUPYIOIAsCS B Ka4eCTBE MPABOBBIX OCOOEHHOCTE
conepkaHWsI KOHCTUTYIIMU. B-TpeTbuX, MIEHTUYHOCTD, TIPOSIB-
JISIIOILASICSL B TOM TIPAaBOBOM 3HAY€HUH, KOTOPOE MPUIAET KOH-
CTUTYLIUSI CBOUM TonioxkeHusiM. [TonpobHee cm.: Rosenfeld M.,
Sajo A. The Oxford Handbook of Comparative Constitutional
Law. Oxford University Press, 2012. P. 760.
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B COOTBETCTBUU C MEXAYHAPOAHBIMU MPAaBOBBIMU
craHmaptaMu. [IpeanpuHsThIE 32 HEOOJIBILIONU MTEPUOT
BPEMEHU MEPHI N0 00ECTIEYEHUIO TapAaHTUI 3aLUATHI
MpaB TpaxJaH BecbMa CyllleCTBEHHBI. Poccuiickumu
BJIACTSIMU MPOBOJIUTCS TOCAEA0OBaTENbHAS TTOJIUTUKA
Mo ucnoyHeHuto pemenuit EBpomneiickoro Cyna mo
MpaBaM YeJIOBEKA MO CO3AAHUI0 3P (HEKTUBHBIX BHYTPU-
rOCYyJapCTBEHHBIX CPEJCTB MPaBOBOW 3a1UTHI. [IpaBo-
Bole To3niy ECITY crioco6cTBOBAIM TMOEpaI3alin
YTOJJOBHOTO 3aKOHOJATENbCTBA, Pe(OPMUPOBAHUIO
HaJ30pHOTO MTPOU3BOJICTBA, TOBBIIIEHUIO OTKPBITOCTH
JIEITeIBHOCTU CYAOB U MPABONPUMEHUTETbHBIX OpTra-
HOB, pe(hOPMHUPOBAHUIO ICHUTCHIIMAPHOM CHUCTEMBI.

Tak, B YaCTHOCTH, B 3TUX LIEJIIX BHECEHBI U3MEHE-
HWSI B TIPOIIECCYATbHOE 3aKOHOAATENILCTBO, TpUHST De-
JiepaJTbHBIi 3aKOH 0T 22 nekadpst 2008 . Ne 262-D3 «O6
obecrieueHUH A0CTyna K MHOOPMAaLUK O AeATETbHOCTH
cynoB B Poccuiickoit Denepannm», GenepanbHbIi 3a-
KoH ot 30 ampenst 2010 . Ne 68-D3 «O koMmeHcamn
3a HapyllleHWe MpaBa Ha CYAONPOU3BOJACTBO B pa3yM-
HBII CPOK WM TIpaBa Ha UCTIOJTHEHUE CYI€OHOTrO aKTa
B Pa3yMHBII CPOK». 3aKOHOAATEJIbHO 3aKPETJICHBI
TapaHTUU MPaB MOTEPIEBIIUX B YTOJOBHOM CYAOMPO-
WU3BOJICTBE, YCTAHOBJIEHA CY/Ie0HAasI CAHKIIMS Ha TPUMe-
HEHUE Mep MPECEUEHUS B BUAE 3aKITIOYEHUS IO CTPAXY
1 JOMAIIHETOo apecTa, IPOJIEHUE CPOKOB COEPXKAHUS
MOJ, CTpaXel, B YACTHOCTU O0S3aTebHOCTh Y4yeTa U
OTpPaXXEHUE B MOCTAHOBJIEHUM CYAbU (PaKTUUECKUX 00-
CTOSITEJIbCTB, HA OCHOBAHUU KOTOPBIX CY/IbsI PUILIEIT K
BBIBOJIY O HEOOXOIUMOCTH N30paHUS MEPBI TPECEUEHMUST
B BUJIE 3aKJIIOYEHUS MOJ CTpaxy. B 3akoHOmaTe1bcTBO
BHECEHbl U3MEHEHUS B YaCTU COBEPIIEHCTBOBAHUS
00IIIECTBEHHOTO KOHTPOJIS 32 obecrneyeHueM Mpas
YeJI0BeKa B MeCTaX MPUHYIUTEIbHOIO COAEPXKAHUS,
pean3yeTcsi KOMIUIEKCHBIM TJIaH IEMCTBUI IO peLie-
HUIO MTPOOJIEMbI HAJIEXKAIIUX YCIOBUI COAEPXKAHUS B
CJIEICTBEHHBIX U30JISITOpaXx.

BMecTte ¢ 3TUM 3a4acTyi0 Mbl CTAJIKMBAaEMCS C TO-
JINTUYECKN MOTUBMpPOBaHHBbIMU perieHussMu ECITY,
no3unusiMu Apyrux opraHoB Coseta EBporisl — Korna
Poccuu pekoMeHIyIoT, K MpUMeEpY, UHULIMUPOBATH
Mpoliecc Mo BHECEHUIO u3MeHeHuii B KoHctutyuuio
Poccuiickoit @enepanuu. [TogodHOTO poma pelreHus
He coracylorcs ¢ cyocuamapHoil ponbsio CtpacOypr-
CKOTO CyJ1a, a TAKXKE JOKTPUHOM CBOOOIBI YCMOTPEHUS
rocyIapcTBa B BBIOOPE CpPeliCTB U cIOCcOO0OB obecreyue-
HMSI 3aIIUTHI TTPaB 'S,

18 TIut. mo Knuiac A.A.: «<Yxe ¢ MoMeHTa patudukanmi KoHpeH-
uun Poccuiickoit Mepepaivieir BO3HUKIIA MPoOJieMa UCTIOTHU-
Moctu pewieHuit ECITY. Tlpu ycraHOBIeHUUM 00513aTeJIbHOCTU
IOPUCAUKIIMY COOTBETCTBYIOIIETO0 MEXTOCYIapCTBEHHOTO CyOCH-
IMAPHOTO CyIeOHOTO OpraHa He ObUTO 3aKPETICHO PaBOBOE CO-
CTOSIHME €r0 MOCTAHOBJIEHUI U MX 3HAYEHUE JIJI51 POCCUMCKUX Op-
TaHOB BJIACTHU, B YACTHOCTU [UISI CYIOB. BMecTe ¢ Tem TpyaHOCTH,
CBSI3aHHbIEC C pealn3alueil HaTHAMOHAILHOTO PEryJMpOBaHUS
B LiesioM U B Poccuiickoit denepanin B YaCTHOCTU, BO3HUKAIOT,
TTOMHMMO TIPOYETO, B CBSI3U C YBEIMIEHUEM MPOSIBIIEHUI CyIe0HO-
ro aktuBu3ma ECITY, Beipaxaronierocst B IepBylo ouepelb, Kak
OBLIO YKa3aHO paHee, B OCYIIECTBICHNN PACIIIMPEHUS COIEPXKAHUS

Poccuiickas @enepativsi mocae10BaTeIbHO BBITION-
HSIET paTUDULIMPOBAHHBIE MEXKIYHAPOTHBIE JOTOBOPHI
U BBICTYIAET 32 COOIOCHNE HOPM MEXIYHApOIHOIO
npaBa. MexayHaponHble 00si3atebcTBa Poccuu He
MPEeIoJiaraloT BEPXOBEHCTBA B POCCUICKON TpaBo-
BOW1 cucTteMe ToJaKOoBaHUs EBpOIeiickoil KOHBEHIINH.
IMonoxenus ct. 4 u 15 Koncruryumu P®, kotopsie
JIECTBOBAIM 1 Ha MOMEHT BetyruieHust Poccuu B Co-
BeT EBpOIIBI, 3aKpETISIOT BEPXOBEHCTBO KOHCTUTY-
LIMOHHBIX MOJIOXEHUI, B TOM YUCJIE IO OTHOIIEHUIO K
MEXIyHapOAHBIM AoroBopaM. DaKysbTaTUBHAS POJIb
ECITY HenocpelcTBEHHO CliefyeT U3 MOJOXEHUIA
npotrokojia Ne 15 k Koasenumu. [ToaTomy TonkoBaHue
Espomneiickum Cynom HopMm KoHBeHITMM, KOTOpOE Mpu
5TOM CYIIECTBEHHO U3MEHSETCS, HE MOXET 00J1aaTh
MPUOPUTETOM HAJl HOPMAaMU HALIMOHAJIBHOTO MpaBa.

B psne ciayvaes, korga TojikoBaHue EBponeiickor
KOHBeHIIUU He mpoTuBopednut KoHcturyuum PO,
B POCCUICKOE 3aKOHOIATEJIbCTBO BHOCSTCS HE-
00XxonuMble U3MEHEHUSI. BO3MOXHOCTh NPUHATUS
CBOEBPEMEHHBIX MEDP MO YCTPAHEHUIO BBISIBICHHBIX
CTPYKTYPHBIX HEIOCTATKOB HAIIMOHAIBHOTO 3aKOHO-
JTaTeIbCTBA MOATBEPXKIAET BAXKHOCTh B3aUMOIECTBUS
C MEXTOCYyNapCTBEHHBIM OPTaHOM IO 3allUTE MPaB U
cBOOOJI YesoBeKa.

B o011 cBsI3K 0c000€ 3HaUEHUE TTPUOOPETAET COXpa-
HEHUE MPaBONOPSIIKaMU MTPUCYIIINX UM OCOOEHHOCTEN
HWCTOPUKO-TIPABOBOTO Pa3BUTUS U XapaKTEPHBIX YEPT,
COCTAaBJISIOIINX KOHCTUTYIIUOHHYIO UNEHTUYHOCTb.
JlaHHasg KOHILIEMIIMS HEe UCKII0OYaeT HEOOXOAUMOCTh
(opMHPpOBaHKS MOJENTA COATAHCUPOBAHHOTO B3aMOB-
JIVSTHUSI HALIMOHATbHOTO Y HATHAITMOHAIBHOTO TipaBa'’,

B cooTtBercTBUM ¢ mpaBoBoii mo3unueit Konctuty-
uroHHoro Cyna P® B3auMoseiicTBie eBpOIelickoro
KOHBEHIIMOHHOTO U POCCUICKOTO KOHCTUTYLIMOHHOTO
MPaBOTIOPSIAKOB HEBO3MOXKHO B YCJIOBUSIX CyOOpANHA-
1IUUY, TTIOCKOJIBKY TOJIBKO TUAJIOT MEXAY pa3IudYHbIMU
MPaBOBBIMU CUCTEMAMU CITY>KUT OCHOBOM UX HaJie-
KallleTo paBHOBECHUS, U OT yBaxeHUs1 EBponelickum
CynoM 1o TipaBaMm yeJioBeKa HallMOHATTbHOU KOHCTUTY-
LIMOHHOM UIEHTUYHOCTUA BO MHOTOM 3aBUCHUT 3(pdek-
TUBHOCTh HOpM KOHBEHIMM 0 3a1UTE TTPaB YeJI0BeKa
U OCHOBHBIX CBOOO/] B POCCUICKOM KOHCTUTYLIUOHHOM
npaBomnopsake?®?!, O6palleHre HaJHALIMOHATbHBIMU

MEXIYHAPOTHO-TIPABOBBIX HOPM MEXTOCYNApCTBEHHBIM CYOCH-
JIUApHBIM CyIeOHBIM OPraHOM MOCPEACTBOM BOJIIOTUBHOTO TOJ-
KOBaHUSI, HE YYUTHIBAIOILIETO KOHCTUTYLIMOHHO-TIPABOBYIO UIEH-
TUYHOCTb TOTO WJIM WHOTO TOCYIApCTBa, a TAKKe B MPUMEHEHUU
YHUDULIMPOBAHHOTO TOAXOAA K OINpPEAETCHUIO IOPUIUYECKOM
CWJIBI OpAIMHAPHBIX 3aKOHOB TOCYAApCTBA U €TO KOHCTUTYIIAW».
IMonpo6Hee cM.: Knumiac A.A. CyBepeHuteT. OT 60pbObl 3a ITPaBoO
K 6opw0Oe 3a cyBepeHuteT. C. 114.

1 Tam xe.

2 TloctaHoBneHust oT 14 wrons 2015 & Ne 21-T1, or 19 ampens
2016 . Ne 12-11, ot 19 stuBapst 2017 . Ne 1-TT u np. URL: http://
www.ksrf.ru

2l AHanu3upysi, B TOM 4KCJIe Ha OCHOBaHUU MocTaHoBneHuit KoH-
crutynuoHHoro Cyna Poccuiickoit ®@enepaiiuu, JTOKTPUHY
KOHCTUTYLIMOHHON MIEHTUYHOCTH, Cyabsi KOHCTUTYLIMOHHOTO
Cyna Poccun IA. [amkuieB oTMeUaeT, YTO «COCTABHOU YaCThIO
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opraHamMu 0coOEHHOTO BHMMaHUS Ha 0a30BbIE dJie-
MEHTBl KOHCTUTYLIMOHHOW UJAEHTUYHOCTU, KOTOPbIE
00pa3yloT BHYTPUTOCYAAPCTBEHHBIE HOPMBI O (hyHIA-
MEHTAJIbHBIX IPaBaX, a TAKXKE Ha TApAHTUPYIOLIKE 3TU
MpaBa HOPMbI 00 OCHOBaX KOHCTUTYLIMOHHOTO CTPOSI
TMO3BOJIUT CHU3UTh BEPOSITHOCTh KOH(MJIMKTA MEXITY
HAlMOHAJbHBIM Y HaJHAIIMOHAIBHBIM MPABOM, UTO,
B CBOIO OY€peb, BO MHOTOM OYIIET ONPENesiTh — MpU
COXPAaHEHUU KOHCTUTYILIMOHHOTO CyBEepEHUTETA TOCY-
J1apcTB — 3¢ PEKTUBHOCTD BCEU eBPONENCKOM CUCTEMBI
3alUTHI NIPaB U CBOOOM YeJOBEKa U IpaXIaHWHA U
JAJIbHEUIIIYI0 TAPMOHU3AIUI0 €BPOINENCKOro MpaBo-
BOTO MPOCTPAaHCTBA B 3TO obnactu (IToctaHOBIIEHUE
Koncturynmmonnoro Cyma Poccuiickoit ®eneparyu ot
14 wronst 2015 . Ne 21-110).

B ykazaHHOM OTHOILIEHWU MOBOJBHO MpUMeYa-
TeTbHA AesaTebHOCTh EBporteiickoro Cyma mo mpaBam
YeJI0BEKA, BCE Yallle HAaCTauBAaIOIIEro Ha YTBEPXKIEHUU
B paMKax HallMOHAJbHBIX MMPABOBBIX CUCTEM YHUBEP-
CaJIbHOTO COIEPXKAHUS MPAB U CBOOO/ YeJTOBEKA U FPax-
TaHWHA U (PaKTUYEeCKU OTPULIAIOIIETO BO3MOXHOCTh
JIMAJI0Tra MEXAY HALIMOHAJIBHOW ITPaBOBOW CUCTEMOW U
nojoxeHusiMu KOHBEHIIMM O 3alluTe MPaB YeJ0BeKa
U OCHOBHBIX CBOOO/I.

Tak, K mpuMepy, NPU PAaCCMOTPEHUU KAJIOO pocC-
cuiickux rpaxmad C.b. Anuyrosa mu B.M. [lmagkosa
Ha HapylleHue UX KOHBEHLIMOHHO rapaHTUPOBAHHbIX
npaB EBporneiickum Cymom 1o mpaBaM 4desioBeKa He
OBLIM MPUHATH BO BHUMAaHUE KOHCTUTYILIMOHHBIE
OTrpaHUYEHUS, TPETYCMOTPEHHBIE HALIMOHAIbHBIM
npaBonopsiakoM. CrieyeT OTMETUTb, YTO BOIIPOC, aHa-
JIOTUYHBIA TOMY, YTO MPEICTABJIEH B [IeJie 3asIBUTENEH
C.b. Anuyrosa u B.M. IltagkoBa, paHee Takxke paccMa-
tpuBaicst EBponetickum Cynom 1o mpaBaM yeioBeka
B OTHOLIEHUW MHBIX WHOCTPAHHBIX TOCYIApCTB (Jeia
«Xepcr ipotuB CoennHeHHoro KoponesctBay, «CKor-
noJja npotus MTanuu») 1 ObUI pellieH Takxke 0e3 yuyera
KOHCTUTYLIUOHHBIX OCOOEHHOCTEN ATUX TOCYIapCTB.

Ha nam B3misia, 100bie U3BMEHEHUS] HALIMOHAIBHBIX
MPaBOBBIX CUCTEM, MpEAaraeéMble MEXTYHAPOAHBIMU
opraHamu, B yacTHocTu EBpornerickum Cynom no npasam
YEJIOBEKA, U HE YYUTHIBAIOIINE HAITMOHAIbHYIO KOHCTH -
TYLIMOHHYIO UAEHTUYHOCTb FOCYIapCTBa, HE MOTYT MPU-

CyneOHON JTOKTPUHBI KOHCTUTYIIMOHHOUW WAEHTUYHOCTU Poc-
CUU SIBJISIETCS PeaIUCTUYECKOe TOMYyLIeHUEe BO3MOXHOCTU He-
ycriexa B AOCTHKEHMM KOMIIPOMMCCAa MEXAY HalMOHAJIbHBIM
POCCUICKHMM Y HaJHAIIMOHATBHBIM €BPOIEHCKUM TIPABOTIOPSII -
kaMu. MUMeHHO moatomy B 3akoH o KoHctutyuronHom Cyne
P® Gbu1M BHECEHBI U3MEHEHMSI, TIPETYCMOTPEBIITNE HOBYIO CY-
neOHYI0 MpoLenypy, B paMKax KOTOPOii pa3peluaeTcsl BOIIPOC O
BO3MOXHOCTU UcronHeHus1 pewmeHus1 EBponeiickoro Cyna mo
npaBaM dejioBeka B Poccuu. Eciu mpencrasieHust o caMoOBIT-
HOM, HEyHUBEPCATM3UPOBAaHHOM OOJIMKe IpaB yesoBeka B Poc-
CUU BCTYTISIT B KECTKOE MPOTUBOCTOSTHUE C Pe3yIbTaTaMM TaK
Ha3bIBAEMOTO OO01LIEeeBPONEIiCKOro MpaBoBOro KOHCEHCyca, BO3-
HUKAIOIIETO B pe3yJbrare MPUHATUS peleHusi EBporeiickum
CyIoM 1o mpaBaM 4ejioBeKa, He yAacTcsl TOCTUYb KOMITPOMUC-
ca, TO MPUIETCs BCTYMUTh B YKa3aHHYIO CyIeOHYIO IPOLIEAYPY».
Cwm.: TamxkueB ['A. KoHcTUTYUMOHHAS MIEHTUYHOCTD U MpaBa ye-
noBeka B Poccun. URL: http://www.ksrf.ru/ru/News/Documents/
report_Tamknes%20_2016.pdf (nata obpaterus: 15.06.2018).

MEHSTbCS UMIEPATUBHO, B KAUECTBE pe3yJibraTa €IuH-
CTBEHHO BO3MOXHOTO BbIOOpa. B ciyuasix, B KOTOpbIX
HEOOXOAMMO PEIIUTH BOIIPOC O MPEBATUPOBAHUY OTHOM
KOHCTUTYLIMOHHOM LIEHHOCTY HaJl APYroi, B TOM YUCJIE
TPY OTIPENIENIEHUU AOITYCTUMOCTH OTPAHUYEHUS OTHOTO
TpaBa Wi CBOOOIBI /151 00J1ee TOJTHOM peaTnu3aluu Ipy-
TOro, HAAHAIIMOHATIbHBIE OPTaHbl HE MOTYT (POPMUPOBATH
YHUBEPCAIbHbIE TIPaBWIA, TAK KaK B MTPUBEIEHHBIX BO-
Mnpocax B OOJIBIIMHCTBE CilyyaeB 00a MOAXO0AA SBJISIOTCS
B PaBHOI Mepe BO3MOXHBIMU C MPABOBBIX MO3ULINI, U
HX BbIOOP OTHOCUTCS K KOMITIETEHIIUU HALIMOHATbHBIX
OpraHoB, KOTOpHIE, COBEpIIAas TaKOW BbIOOP, MAKCH-
MAaJlbHO YYUTBIBAIOT XapakKTep OTHOLIEHUU BHYTPU
TEPPUTOPUATBHOTO ITyOTMYHOTO KOJIJIEKTUBA.

CopepxXaHHe «IIPaBOBOTO» MOXET TOJBKO IIpei-
JlaraTbCsl HaAHAIIMOHAJBHBIMYA OpraHaMU, UTOTOBOE
XK€ PEUIEHUE O MPUHATUU TAKOTO CONEPXKAHUS U €ro
VMITIEMEHTALIUY B HAIMUOHAJIBHYIO TPABOBYIO CUCTEMY
JIOJDXKHO MPUHUMATHCS Ha HAIMOHATBbHOM YPOBHE —
TOJBKO B TAKOM CJIy4ae COOTBETCTBYIOIIUE U3MEHE-
HUS OyAyT OTpaxaTh OOIIECTBEHHBI KOHCEHCYC U
peabHbIA COUMATBHBIN 3apoc Ha U3MeHeHus. THoM
MOAXOJ O3Hayal Obl MOAYMHEHUE HALIMOHAIBHOTO
MpaBoONOPsIKa MEXAYHAPOAHOMY, TUMIOTETUYECKYIO
JIOITYCTAMOCTb MTPOU3BOJIBHOCTU MPUHSTUS PEIICHUN
CO CTOPOHBI HATHALIMOHAJIBHBIX OPTaHOB (BEb HALIMO-
HaJbHBIN MOPSAOK YPAaBHOBEUIMBAETCS JETUTUMHO-
CTBIO, 2 MEXIYHAPOAHBIA, YBBI, BBUILY €TO CIOXHOCTHU
Y MHOTOCTYTIEHYaTOCTU — HET).

B yka3aHHOM acnekTe NposBSIeTCs elle OIHa
GyHKUMS MPUHLIUNA KOHCTUTYUUOHHOW UAECHTUY-
HOCTU TOCYAapCTBa — 3alllUTHAs, B paMKax KOTOPOM
HUBEJUPYETCS BO3MOXHOCTh 6€30CHOBATEIBHOTO U
MaKCUMAaJbHO IIUPOKOTO TOJKOBAHUS MOJOXEHUMN
MEXIYHAPOIHBIX JOKYMEHTOB, IPUHSTUS PELIEHUN B
OTCYTCTBHE YCJIOBUI 11 X UCTIOJIHEHUSI Ha HALIMO-
HaJIbHOM YPOBHE.

MHOXeCTBO BOIIPOCOB BBI3BIBAET TAKXKE OIMpPEe-
nenue EBponeiickum CyaoM mo mpaBaMm yesloBeKa
COOCTBEHHBIX MO3UIIMIA B KAUECTBE «EBPOIMENUCKOTO
MpaBOBOro KOHCceHcycar». [TomobHoro poaa yreepxae-
HUSI, OMATH XKe NOMYCKAIIKUE €NMHCTBEHHO BO3MOX-
HBII TOAXO/ ¥ TOJBKO MACKUPYIOIIUECS IO PE3YJIbTaT
MOJMUJIOTa, COBMECTHON pabOTHI MO «TOCTUXEHUIO
OoJIpIIIeTo enMHCTBA» Mexny yieHamu Coseta EBpo-
TbI, KaK 3TO onpeaeaeHo B KoHBeHIINY 0 3a1luTe paB
YeJI0BEKa M OCHOBHBIX CBOOOJ, 32a4aCTYIO COBEPIIEHHO
HE COMIACYIOTCS C peallbHOM COLMAIbHOM MPAKTUKOUN
B 3HAUUTEJIBHOM YMCJIe rocynapcTB — 4ieHoB CoBeta
EBpornbl, Haubonee IpKUM MOATBEPXKACHUEM YEMY
SIBJIAIOTCS TIPUBECHHBIE [IeJIa O HApYIIEeHUW FapaHTU -
POBaHHBIX KOHBEHIIMOHHBIX MpaB rpaxaaH Poccun,
Benuko6putanuu u Utanun?.

22 Bce cKa3aHHOE MPUMEHMMO U K MHBIM (hOpMaM MeEXIyHapomI-
HOTO B3aMMOJEINCTBUS, B TOM 4ucje B pamkax OpraHu3aiuu
O6bennHeHHbIX Hanmit. Hekast «MCKII0YMTENIBHOCTb», Ha KO-
Topyio npereHayer EBpormeiickuit Cym 1o ImpaBaM 4YejIOBEKa,
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Tem He MeHee Poccmiickasgs Penepanum 1o-
MPeXHEMY OCTAeTCsl MOJHOMPAaBHBIM YJI€HOM €BpPO-
MeRCKOro MpaBoOBOro MPOCTPAHCTBA, paCCUMThIBAs Ha
JlajibHe1ee COTPYIHUYECTBO C MHBIMU FOCyIapCcTBaMu
EBpomsr 1 CoBeToM EBpoIibl B chepe COBEpIIeHCTBOBA-
HUSI MEXaHU3MOB 00eCTeYeHUs U 3allUThI TTpaB yesio-
Be€Ka Y rpakJaHWHA 1 MPU3HaHNe HALIMOHAIbHOM KOH-
CTUTYLIMOHHOM MAEHTUYHOCTHU KaX/10TO U3 FOCYIapCTB,
SIBJISIIOILIETOCSI CTOPOHOM TaKOTO COTPYAHUYECTBA, UTO
HEONHOKPATHO MoayepKuBagoch KOHCTUTYLIMOHHBIM
Cynom Poccuiickoit @enepamnuu.

B cBo10 04epenb, BOpoc 00 UCITOTHEHUM peELIeHU
EBpomeiickoro Cyma mo mmpaBaMm 4ejoBeKa yxXe He-
OIHOKPATHO SIBJISLICS MPEAMETOM MHOTOUYMCIEHHBIX
HccaenoBaHuil. B KOHTEKCTe MOMBITOK 3aTPOHYTh OC-
HOBBI MTPABOBO MAEHTUYHOCTH HaIHALIMOHAIbHBIMU
OopraHamu IpeACTaBISIeTCS BO3MOXHBIM 00PaTUTHCS K
JIBYM OCHOBHBIM TOUKaM 3PEHMS O CYLIHOCTU MEXIYy-
HapoOJIHOTO MpaBa, COIJIACHO TMEPBOM U3 KOTOPHIX
MEXIYHApOIHOE IMPaBO MPEACTABISIET COO0KM HOPMBI
OOBIYHOTO IMpaBa ¢ HEOMpeaeJeHHbIM COAEPXKAHU-
€M, KOTOpbl€ TOCyIapcTBa OJHAXAbl TIPU3HAIU IJs
cebs1 00s13aTeIbHBIMM, TIPUYEM TIPU3HAHKUE 3TO ObLIO
«0e30rOBOPOYHBIM 1 BEUHBIM». JIpyTasi Ke TOUKa 3pe-
HUS CBOAUTCS K TOHMMaHUIO MEXAYHApPOAHOTO MMpaBa
C MO3ULIMI JOKTPUHBI COTJIACOBAHUS BOJIM TOCYAapCTB,
KOTOpas, Kak orMedaeT B./l. 30pbKIH, CTAHOBUTCS BCe
0oJsiee BOCTpeOOBAHHOI B CBETE YITOMSIHYTHIX BI30BOB
rrobanu3anun’.

Heob6xonuMo OoTMETUTb, UTO MpPUBEIEHHbIE MOMI-
XOJbI SIBJISIIOTCS KBUHTICCEHIIMEN TOW MOJEeMUKU,
KoTopas npoxoauia Ha 107-i IlneHapHo# ceccum
BeHelmaHcKo KOMUCCUU TIPU 0OCYXKIE€HUM OKOHYA-
TEJILHOTO MHEHMSI OTHOCHUTEBHO TTONpaBoK K PDexe-
paTbHOMY KOHCTUTYIIMOHHOMY 3aKOHY «O KoHcTHTy-
monHoM Cyne Poccuiickoit denepamnin», HaaeIuB-
mux Koncturyunonuslii Cyn Poccnu motHoMouneM
paccMaTpuBaTh BO3MOXHOCTb UCITOJTHEHUST pELIeHU I
MEXTOCyIapCTBEHHbIX OpraHoB Ha TeppuTopuu Poc-
cuiickoii @enmepaliny B COOTBeTCTBIHU ¢ KoHCcTUTYIIMEH
Poccuiickoit denepanmu.

XapakTepHa JUIsl OTHEeJbHBIX 3alaiHbIX TOCYIapCcTB, CTPEMSI-
LIUXCSI YTBEPAUTb «BEPHBIN MUPOMOPSIAOK» AJIsl KaXI0TO rocy-
JapcTBa, HO TOTOBBIX, MPY HEOOXOAMMOCTHU, TIOWTU HA OTpe-
JIeJICHHbIE OTCTYIUIEHUMS OT IpeljiaraeMbIX IPaBWJI B pamKax
HallMOHAJIbHBIX TTPABOBBIX CHCTEM C 1IeJTbI0 00eCTIeYeHH ST MHTe-
peCcoOB KOHKPETHBIX yYaCTHUKOB OOIIIECTBEHHOTO OOMEHa.
TonbKo MOCPenCcTBOM YBaXEHUsI CYyBEPEHUTETa KaXA0ro U3 ro-
CylapcTB, TIPU3HAHMS (POPMATIBHOTO PaBEHCTBA BCEX YIaCTHU-
KOB MEXIYHapOAHOIO B3aMMOJEHCTBUSI, OTPULIAHUST «OCOOEH-
HOW pOJIN» OTAENBHBIX TOCYIapCTB, aOCOMIOTHOTO COTJIACHSI C
CHUCTEMOI OTHOLUEHU, CHOPMUPOBAHHOUN TMPU YUPEKIECHUU
Opranm3ain O0benuHeHHbIX Hauwmii, BO3MOXHO HOCTHXe-
HHeE LIeJIell AeATeIbHOCTU 3TOW MEXITyHApOIHOW OpraHU3aIliH.
CobutoieHre TTPUBEASHHOTO MOAX01a HEOOXOAMMO TaKXe st
TOTO, YTOOBI HEe OBLT MOBTOPEH KOIIMapHBI MUPOBOI OIIBIT,
CTaBIUMI NpeAnocbUIKoi co3nanust Opranusaunu OO0beIuHEeH-
HbIx Hanumii.

2 3opbkuH B.Jl. KOHCTUTYLIMOHHAS MAEHTUYHOCTh Poccum: moKT-
pUMHA W TpaKkTUKa... // 2KypHajql KOHCTUTYLIMOHHOTO TMpaBoOCy-
mmst. 2017. Ne 4. C. 3.

BeHnennanckas KoMuccus MoadyepKuBaia, 4YTo
HEOOXOAMMOCTb UCTIOJHEHUS PEeIleHUsT MeXAyHa-
POJHOTO Cyla MOXET SIBJSATHCS OCHOBAHUEM IS
KOHCTUTYUUOHHOU pedopMsbl. [Ipu 3TOM, Kak yka-
3piBajia BeHellmaHcKass KOMUCCHUS, Ha TMPAKTUKE yXe
BO3HUKAJIU CITy4yau, KOrJa HECKOJIbKO rOCy1apCTB-0T-
BETYMKOB MHULIUMPOBAIU MTPOLECC MPOBEAEHUSI KOH-
CTUTYLIMOHHBIX pe(OPM C LETbIO UCTIOJHEHUSI CBOUX
MEXIYHApOAHBbIX 00513aTebCTB. JJaHHbIE pedOopMBbI
3aKOHYUJIMCh BHECEHUEM MOMPABOK B KOHCTUTYLIHIO,
yT0 OBLT0 pactieHeHo Komurerom Munuctpos CoBerta
EBporbl Kak MpUHATHE TOCYIAPCTBOM aIEKBATHBIX MEP
oO1iero xapakTepa 1o ucrnojineHuto pemenuii ECITY.
BeHenmaHckas KOMUCCHS B JAHHOM CJTy4ae cChlianach
Ha OIBIT TaKUX CTpaH, Kak Ipeuus, Benrpus, Mranus,
Pecniyonuka CnoBakust u Typuust.

B o6ocHOBaHME BO3MOXHOCTA BHECEHUS] U3MEHE-
HUS B yKazaHHbI DenepanbHblil KOHCTUTYLIIMOHHBII
3aKOH MBI aMeJIJIMPOBAIv K KOHIIETIIIUY COTJIACOBAHUS
BOJIA TOCYJApCTB, COMJIACHO KOTOPOU B MeXrocyaap-
CTBEHHOW CUCTEME, COCTOSILIEN MPEXE BCETO U3 CyBe-
PEHHBIX ¥ PaBHOIPABHBIX FOCYIapCTB, 00S3aTebHbIC
JUUISL 3TUX TOCYAAPCTB MPAaBOBbIE HOPMBI MOTYT CO3/1a-
BaTbCS TOJIBKO IO COTIACOBaHUIO MeX Ty HUMU. HopMbl
MEXIYHapOJHOTO MpaBa — 3TO HE MPOIYKT HOBOIA,
€IWHOU BBICIIEN BOJIU, a PE3YJIbTAT BOJECU3bSIBICHUS
CYBEPEHHBIX FOCYIAPCTB, MPOAYKT COMIACOBAHUS UX
BoJb**. UHBIMU CJTIOBaMU, HOPMBI MEXIYHAPOIHOTO
MpaBa U IMOJOXEHUS MEXIYHAPOIHBIX TOTOBOPOB
SIBJIAIOTCS TTPOU3BOJHBIMUA OT TOCYIapPCTBEHHOTO CY-
BEpEHUTETA, U UX JICUCTBUE OOECTeUnBAETCI HE YeM
WHBIM, KaK BOJIEU3bSIBJICHUEM KOHKPETHBIX CYBEPEH-
HBIX TOCYIapCTB, KOTOPBIE AEUCTBYIOT COIJIACHO CBOUM
KOHCTUTYLIMOHHBIM YCTAHOBICHUSM?,

HMMeHHO BTOPOIi MOAXOM C YUETOM OOIINX TEHIEH-
LI MUPOBOTO MOJIMTUYECKOTO PA3BUTHS IOKA3AJI CBOIO
BOCTPEeOOBAaHHOCTb, U BCE OO0JIbIIIEE MECTO B paboTax Uc-
cienoBartesei, CelMaIucToOB B 00J1aCTU KOHCTUTYLIA -
OHHOTO IPaBa, KaK OTEYECTBEHHBIX, TAK U 3apYOEKHBIX,
Ha KOTOpPbIE OMUPAIOTCS OPTaHbl KOHCTUTYLIMOHHOTO
KOHTPOJISI IO BCEMY MUPY, YIESETCS COOOPAXKEHUSIM
KOHCTUTYLIUOHHOW UIEHTUYHOCTH.

IMosiBneHre TOKTPUHBI KOHCTUTYLIMOHHOW WUIEH-
TUYHOCTHU OOYCJIOBJIEHO PSIOM IPUYKUH OOIIIEMUPOBOTO
XapakTepa (MMPOLECCHI NO0ATU3aluK ), PETUOHAIBHOTO
xapakrtepa (IpOoLecChl €eBPONENCKON MHTErpalluu),
Pa3BUTUSL CUCTEMBI MEXIYHAPOAHOTO MPaBOMOPSAKA
(MmosiBIeHWE HAATOCYNAPCTBEHHBIX OOBENUHEHU,
(YHKIIMOHUPYIOIIMX HA OCHOBE OPTaHOB U MHCTHU-
TYTOB, KOMITIETEHIIUSI U IOPUCAUKIIMOHHBIE TTOJTHO-
MOYHUS KOTOPBIX UMEIOT TEHJAEHIIMIO K PaCIIUPEHUIO
BO B3aMMOOTHOIIIEHUSIX C OPTaHAMU HAIIMOHAIbHBIX
MPaBOTIOPSIAKOB).

2 Tyuxkun .M. Teopust MexmayHapomgHoro mpasa. M. : MexnyHa-
poaHble oTHoLeHus, 1970.

2 BenapsimuHoB I.M. MexmyHapoaHoe mpaBo: onbIThl. M. : CTaTyT,
2015.
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ITpuMepbl akTUBU3MA NOCIETHUX — YTBEPKACHUE
Cynom EC nokTpuHBI a0COJIOTHOTO MPUOPUTETA
npaBa EC Haj HallMOHAJIBHBIM 3aKOHOMATETLCTBOM,
HCIOJb30BaHUE HA0Opa METOAUYECKUX MPUHIIUIIOB
TonKoBaHus EBponeiickoii koHBeHIMU EBponeiickum
Cynmom 110 mmpaBaMm 4ejioBeka (3BOJIIOTMBHOE TOJTKOBA-
Hue, BuaeHne KoHBeHIIMN KaK «KUBOTO UHCTPYMEH-
Ta», KOTOPBIA MOXET TOJIKOBAThCS B CBETE TEKyLIEW
XKWU3HU).

ITpu4KrHEI NOSBEHNS YKa3aHHON KOHLETIIUHU ITPO-
SIBJISIIOTCSL TAKXKE B JOKTPUHAJIBHOMN MJIOCKOCTU KaK
OTBET Ha BCE HOBbIE U MPOAOJIKAIOIIME MOSBISTHCS
KOHIEMIUU «100aTbHOTO KOHCTUTYLMOHAIU3MA»,
«E€BpPOMENCKOTO KOHCTUTYUMOHAIN3Ma» (TTONBITKU
npunsatus Koncturyiuum EC), «<MHOrOypoBHEBOTO
KOHCTUTYILIMOHATTU3MAa» , «CIIOKHOCOCTABHOTO KOHCTH-
TYLIMOHAIU3MA» , <KOHCTUTYLIMOHHOTO TLTIOPATA3Ma».

Kak orMeuaetcs B nurepaType, II00aTbHbIA KOH-
CTUTYLIMOHAJIU3M TPEACTAaBIsIET cOO0ii «TobaibHOE
WHTETPUPOBAHUE CYBEPEHHBIX TOCYIapCTB, a TaKXe
TMOCTPOEHUE COBOKYIMMHOCTY MPABOBBIX U UHCTUTYLIUA-
OHaJIbHBIX OCHOB UX (DYHKIIMOHUPOBAHUS C LEJIbIO
3aKpEeTUICHUS 32 HUMU JOTIOJTHUTETbHBIX TOJTHOMOYMIA
JUJISL TYYILEeTO COOTIOACHUS U 3aILUTHI [TPaB TEX, KTO Ha-
XOMUTCS MO/ UX I0pUCAMKIIMei»*. [Togo0Hast KOHLIemn-
LIUSI MOXKET OBbITh MOABEPTHYTA KPUTUKE, C YYETOM TOTO,
YTO UMEHHO «T'OCYIapCTBO SIBJISIETCSI ECTECTBEHHBIM U
MEePBUYHBIM BBIpAXXEHHEM JIEMOKPATUU»2, B OCHOBE
CYIIIECTBOBAaHUSI KOTOPOTO — COBOKYIHOCTb JIIONIEH,
00BENIVMHEHHBIX O0IIMMU STHUYECKUMH,, KYJTBTYPHBIMU,
PEJIUTUO3HBIMHU, TyXOBHBIMU LIEHHOCTSIMU U OOIIIMMU
MPEJCTABJIEHUSIMU O CBOEM JAJTbHEMIIIEM ITyTU pa3BU-
THs. B ocCHOBE MOC/IeIHETO YTBEPXKAECHUS — UNIEU KYJTb-
TYpPHOTO PEJISITUBU3MA, COTJIACHO KOTOPBIM MEXaHU3MBbI
3alUTHI JOCTOMHCTBA TUYHOCTU, OCHOBAaHHBIE Ha MO-
HUMaHUU OCOOEHHOCTEH OMpeeeHHON KyIbTypHOI
TPYMIIBL, IPEJIaraloT HauboJee JIETUTUMHBIE CITOCOOBI
JUUISL OLIEHKU CYLIECTBYIOIIEH COMATBHON TPAKTUKU.

Takum o6pazoM, cOOMIOEHNE TTONIOKEHUI O Bep-
xoBeHcTBe KoHcTuTynmu Poccuu siBisieTcss 3aj10rom
COXpaHEHUS KOHCTUTYLUMOHHOW UIEHTUYHOCTU U
CTaOMJIBHOTO Pa3BUTUS POCCUMCKOTO MPAaBOMOPSIAKA.

KoHI1enT KOHCTUTYHIMOHHOU NAEHTUIHOCTA MOXHO
paccMaTpuBaTh, C OMHON CTOPOHBI, KaK TOJIUTUYECKYIO
JIOKTPUHY, BbIPAXKAIOIIYIOCSd B HEOOXOAUMOCTU OTCTa-
WBaHUS HALMOHAJIBHBIX, UCTOPUYECKUX, KYJIBTYPHBIX
LIEHHOCTE! B yCJIOBUSIX YHUBEpPCAIU3allMU U 11oda-
JIN3ALMU, a C IPYTOil CTOPOHBI — KaK IOPUIUYECKYIO
KOHLEMNIUIO, MOSIBUBIIYIOCS B KOHCTUTYLIMOHHOM

% TlompoOnee cM.: Kumm M., Havercroft J., Dunoff, J., Wiener A.
Editorial: The end of ‘the West’ and the future of global
constitutionalism // Global Constitutionalism. 2017. Ne 6 (1).
P. 1-11.

2 TepMmuHOJIOTHsA, MCIojib3oBaHHass KoHcrutynmonHbsiM Cymom
[epMaHuU B pelieHNH O IeJTy O COOTBETCTBUM JIMCcabOHCKOro
noroBopa roJyioxkeHusiM OCHOBHOTO 3aKoHa [epMaHum, KOTOpoe
MPUBJIEKJIO BHUMaHHE MCCIIe0BaTeNeil HEMOCPEACTBEHHO K ca-
MO Mpo0IeMaTnKe KOHCTUTYIIUOHHOM MIEHTUYHOCTH.

CcyneOHOl MpaBONPUMEHUTENbHOMN MPaKTUKe U JTOKT-
pUHE KOHCTUTYLIMOHHOTO MpaBa B KaYeCTBE peakiiu
Ha 00beKTUBHBIE MTOJUTUYECKHUE MTPOLIECCHI.

C TOYKM 3peHUs HayK KOHCTUTYIIMOHHOTO IIpaBa
MHTEPECHBIM MPOJOIXKAET OCTaBAThCS BOIIPOC, HEIO-
CPEICTBEHHO CBSI3aHHBIN C ompeneaeHueM MOHSTUS
«KOHCTUTYLIMOHHAS UAEHTUYHOCTh», a TaKXKe yCTa-
HOBJIEHMEM Habopa 3JIEMEHTOB, OXBAaTbIBAEMbIX €ro
comepxaHuemM?,

B EBporie 1oKTprHa KOHCTUTYLIMOHHON UAEHTHY -
HOCTH MOSIBUJIACh U CTajla UCIIOJb30BaThCS B IPAKTUKE
OpraHOB KOHCTUTYLUMOHHOIO KOHTPOJISI B KaueCcTBe
000CHOBaHMSI pelIEHU IO AeaM, KacalolMMcs Ipo-
LIECCOB €BPOMNENCKOI MHTErpalluu U YCUJICHUST B -
HUS HaAHAMOHAJBHBIX MUHCTUTYTOB MEXIyHApOAHbBIX
obobenuHeHuit, B yacTHocTH Cynma EBporneiickoro Co-
1032, Ha BHYTPUTOCYIAPCTBEHHbIE TPABOBbIE CUCTEMBI
CTpaH-y4YaCTHHUILI.

ITpumepbl pelieHrii OpraHOB KOHCTUTYLIMOHHOTO
MpaBoCyAusi, B paMKaX KOTOPbIX (hOpPMYyJIUpPYETCI U
HCIIOJIB3YeTCS B KaueCTBE 0OOCHOBAHMSI TAKOTO pelle-
HUS YKa3aHHbBIA KOHLIEMT, CBI3bIBAIOT C MpoleccaMu
MNPOTHUBOJAEMUCTBUS €BpOMNEMCKUX HAallMOHAJIbHBIX
KOHCTUTYIIMOHHBIX CyoB yTBepxKueHuto Cynom EBpo-
neickoro Coio3a TOKTPUHBI AOCOTIOTHOTO IIPUOPUTETA
npaa EC Ham HalIMOHAJIBHBIM 3aKOHOHATECIECTBOM.

WmMeHHoO nocnenoBaTebHast paTU@UKaLSI MEX Iy -
HapOJHBIX TOTOBOPOB, KACAIOUIMXCS YUPEXIAEHUS U
pacmmpeHusT moiHoMounii mHCTUTYyTOB EC, B 9acT-
HocTr MaacTpuxTckoro u JInccaboHCKOro J0roBopos,
CcTajla OCHOBaHUEM [IJIs1 aKTyaJIM3allMy BOMpoca, CBSI-
3aHHOTO C MPUMEHEHUEM JOKTPUHBI HALlMOHAJIbHOM
KOHCTUTYLIMOHHOM nAeHTUYHOCTU. [IpucoennHeHue K
JlruccaboHCKOMY IOrOBOPY BbI3BAJIO OCTPYIO AUCKYCCUIO
10 MMOBO/Y PUCKOB OKOHYATEJIbHOM yTpaThl HAllMOHAJb-
HOI MIEHTUYHOCTU TocyIapcTBaMu — wieHamu EBpo-
neiickoro Coro3a 1 CTajIo IPUIMHOM ITOSBICHUS IO
CepuH pellieHU KOHCTUTYLIMOHHBIX U BBICIIIUX CY/I0B
6odbiieit yactu rocynapctB — wieHoB EC (Dpanius,
ABctpus, JlatBus, JIutBa, [epmanus, Benrpus, ITojb-
ma, Yexus, Janus, Upnanausa u np.)¥, B KOTOPIX
Cylbl MPU OOOCHOBAHWM CBOMX PELIEHUN MpUOeraiu
K KOHIETINN «KOHCTUTYLIMOHHOM MACHTUIHOCTHI».

2 Tak, K IpUMEpY, HApaBHe C paHee MPUBEACHHON nepuHUIInE
MOHSITHUS] «KOHCTUTYLIMOHHASI UAEHTUYHOCTb» A. PaiiHepa, npu-
MeuaTeIbHBIM SIBJIsieTCsl onpeneneHue, nanHoe M. Tpomepowm,
KOTOPBI TOHUMAET TOJA KOHCTUTYIIMOHHOW WIEHTUYHOCTHIO
«pe3ysIbTaT JeTepMUHALUU 0a30BbIX MPUHLMUIIOB MPABOMOPSI-
Ka, UMEIOIUX OTJIWYUS OT WHBIX KOHCTUTYIIMOHHBIX HOPM W
CITIOCOOHBIX 00ECEeYUTb €IMHCTBO MOJOXEHUN KOHCTUTYLIMU
B CJTy4asiX, KOT/ia TPOUCXOAUT TOCATATENILCTBO Ha €€ TIPABOBYIO
CBSI3b C HAPOJIOM, B YbMX MHTEpecax oHa Oblia mpuHsiTa». [lom-
po6Hee cM.: Troper M. «Behind the Constitution? The Principle
of Constitutional Identity in France» in Andras Sajo and Renata
Uitz. Constitutional Topography: Values and Constitutions. 2010.
P. 202.

Hut. mo: McnomuuoB A.C. Ilpuopurer npaBa EBpomneiickoro
Coto3a 1 HallMOHaJIbHAs (KOHCTUTYLIMOHHAS) UACHTUYHOCTh B
pemeHusix Cyna EC 1 KOHCTUTYLIMOHHBIX CY/IOB TOCYIapCcTB —
yieHoB EC // CpaBHMTEIbHOE KOHCTUTYLIMOHHOE O0003pEHMUE.
2017. Ne 4. C. 56.
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Haubonee noka3ateabHOU pU 3TOM SBJISIETCS MTPaBO-
MPUMEHUTEIbHAS MPAKTUKA KOHCTUTYLIMOHHBIX CYJIOB
ITepmanuu u Utanuu.

BwMmecrte ¢ TeM, Kak CBUAETENBCTBYET IPAKTUKA, 00-
pallleHue K JOKTPUHE KOHCTUTYLIUOHHON UEHTUYHO-
CTHU B KaueCTBE OOOCHOBAHUS CBOMX PEIIEHU opraHa-
MU KOHCTUTYLIUOHHOTO CYIeOHOTO KOHTPOJISI HE BCETa
CBUJIETEJILCTBYET O HAIMYMU KOH(DIUKTA MEXTY HAllA-
OHAJIbHBIMU U MEXXTYHAPOAHBIMU IOPUCAUKIIMOHHBIMU
opraHaMu ¥ HEOOXOJMMOCTH OTCTAUBAHUS CYBEPEHHBIX
MOJHOMOYMI TOCYIapCTBA BO B3aUMOOTHOUIEHUSX C
HAJITOCYIapCTBEHHbIMU 00beauHeHUsIMU. Mcriomnb30-
BaHUE KOHLIENIINU KOHCTUTYLIMOHHOU UIEHTUYHOCTHU
MOXET OBITh OOYCIOBJIEHO Pa3IUYHBIMU MPUIUHAMMU.
Hanpumep, npeanocbuiKoi MOXET SIBISTHCS HEOOX0-
JMIUMOCTb O00ecrneYeHUs CTAOUIbHOCTU KOHCTUTYLIUU
U 3alUATHl OT BHECEHUS B HE€ HEOOOCHOBAHHBIX MO-
npaBokK (MHaus) wiv nojanepXaHus HallMOHAIbHBIX
mpaBoBbIX Tpaguimit (CILIA).

[TpaBonprMeHUTENbHAS MPAKTUKA OPTraHOB KOH-
CTUTYLIMOHHOTO MPAaBOCYAUS TEMOHCTPUPYET pa3HO-
00pa3re TOYeK 3peHUs IO BOIIPOCY 00 ompeneaeHuun
COJlepXaHUS «KOHCTUTYUMOHHONU UAEHTUYHOCTU».
Tak, Koncruryumonnsiii Cyn Mtanum, KOTOpsIil, Kak
MPUHATO CYUTATh B JIUTEpAType, B CBOEU MpaBOIpHU-
MEHUTEIbHOM NPAKTUKE OJHUM U3 TIEPBBIX OMPEAETIT
MOJXOMBI K MTOHUMAHUIO KOHCTUTYLIMOHHOW UIEHTUY-
HOCTHU, MpeJyiaraja CBOAUTD €€ K OCHOBOIMOJIAralolnuM
KOHCTUTYLIIMOHHBIM MPUHIUNAM U (PYHAAMEHTATbHBIM
npaBaM, rapaHTupyeMbiM KoHctutynmeit Mtammuu.
Koncrutytumonnsiit Cyn [epmMaHuu cBA3bIBAT HAlM-
OHAJIbHYI0O KOHCTUTYIIMOHHYIO UJIEHTUYHOCTh C TaK
Ha3bIBaEMOI1 OTOBOPKOI O BEYHOCTH (efernity clause),
COMIACHO KOTOPOW psf monoxeHuit OCHOBHOTO 3a-
KOHa [epMaHUU COCTaBJISIIOT €ro CMBICJIOBOE SIIpo3..
Cxoxast koH1enus 6bl1a pa3dpadbotaHa BepXxoBHbBIM
Cynom MHIuu — OHa moJTyynsia Ha3BaHUE JOKTPUHBI
«0a30BOIi CTPYKTYPbI» KOHCTUTYIIMY, B COOTBETCTBUU
C KOTOPOU KOHCTUTYLUMOHHYIO UIEHTUYHOCTb Mpel-
JlaraeTcsl pacCMaTpUBATh BO B3aUMOCBSI3U C TEMU
nojoxeHusMu Koncrurynuu MHauu, KoTopele pu-
3HAIOTCS (PyHAAMEHTAJbHBIMU JJIs1 00eCHeYeHus ee
LIEJIOCTHOCTU Y BBICTYIIAIOT «TapaHTHUEN €€ MMMYHUTETA
OT CYILIECTBEHHBIX U3MEHEHM» 2,

3 Ttalian Constitutional Court. Frontini v. Ministero delle Finanze
Case. Case Ne 183. [1974]. Judgement of 27 December 1973.
CMLR 372 ; Italian Constitutional Court. Spa Granital v. Am-
ministrazione delle Finanze. Case Ne 170/84. [1984]. Judgement
of 8 June 1984. CMLR 756.

31 JlaHHast HOpMa TaKXe MMEHYETCS B JIMTepaTtype Kak HopMma,
YCTaHABJIMBAMOIIAs TIPEAETbl «OTKPBITOM TOCYIapCTBEHHOCTH
OCHOBHOr0 3aKOHa», T.€. €0 OTKPBITOCTH /ISl MEXIyHAPOIHO-
O TpaBa U MeXIYyHApOTHOTO coTpynHudecTBa. CM.: braHnkeHa-
reab A. «ITpomrait, Coset EBpornbi!» unu «Coset EBpornbl, naBaii
rmoroBopuM!?» KommenTapuii k [locraHoBienuto KoHcruty-
mronHoro Cyma Poccuu ot 19 anpesnst 2016 T. 06 MCTIOTHUMO-
ctu [Mocranosnenust ECITY no neny Anuyrosa u [MankoBa oT
4 wrons 2013 . // CpaBHUTEIbHOE KOHCTUTYLIMOHHOE 0003pe-
Hue. 2016. Ne 6. C. 135—150.

32 Tawm xe.

[Mo3uiusi, B COOTBETCTBUU C KOTOPOIl KOHCTUTY-
LIMOHHASI UAEHTUYHOCTD OTpENesIsIeTCs B KauyeCcTBe
COBOKYITHOCTHU (PyHIaMEHTATbHBIX KOHCTUTYIITMOHHBIX
TIPUHIIVTIOB, COCTABJISTIONINX «SIIPO» KOHCTUTYIINH, SIB-
JISIeTCsT HanboJiee MoIePKUBaeMOM KakK B 3apyOesKHOM,
TaK U B OTEUECTBEHHOU IOPUINYECKON JIUTEpaType.
Kak ykazbiBaet I'A. [amxueB, KOHCTUTYLIUOHHAS UIEH-
TUYHOCTH TIPEJICTABIISIET COOOM «0CO00 3alUIIEHHBIE
YacTU KOHCTUTYLIMOHHOTO TEKCTa, COCTAaBJISIIONINE
cructeMoobpasymoliiee SaIpo HAIMOHATBHOTO KOHCTH-
TYLMOHHOTO MOpsiaKa»*,

HeoGxonnmMo mipu 3TOM OTMETUTH U TOIAEPXKATh
TOUKY 3pEHMSI TEX aBTOPOB, KOTOPHIE MTPEIaraloT orpe-
JIENIATh KOHCTUTYIIMOHHYIO MAEHTUIHOCTD HE TOJTbKO Ha
OCHOBaHMU TEKCTAa CAMOI KOHCTUTYIIMH, HO TAaKXKe Ha
OCHOBaHMY TOJTKOBAaHUSI, KOTOPOE MPUIAETCS KOHCTH-
TYUMOHHBIM HOPMaM KOHCTUTYLIMOHHBIMU CyTamMu*,
a TaKKe Ha OCHOBAaHWY BBISIBJISIEMBIX KOHCTUTYIIMOH-
HBIX LIeHHOCTeW®, KaK uaeil, KOTOpble TPU3HAIOTCS
3HAYMMBIMU JUTSI Pa3BUTHUS OOIIECTBA Y TOCYAapCTBa B
TOT WJIM MHOM TIEpHOJ] BpEMEHM.

KoHcTuTymmoHHast MIeHTUYHOCTh COIEPXKATETHHO
OXBaThIBAeT, TAKUM 00OpPa3oM, HabOp TEX ITEMEHTOB,
KOTOPBIE MO3BOJISTIOT ONPENeTUTh KOHCTUTYLIUIO U
yupexaaeMoe Ha OCHOBE TaKOW KOHCTUTYIIMU TOCY-
JIApCTBO CO BCEMU OCOOEHHOCTSIMM €r0 BHYTPEHHETO
KOHCTUTYIIMOHHOTO TIPABOIOPSIIKA 1 HAOOPOM KOH-
CTUTYLIMOHHBIX TPAAUIIMIA C yYETOM BPEMEHHBIX U
reorpacdmyeckrx (hakTopoB. DT0 HAOOP TeX AITEMEHTOB,
KOTOpBIE TIO3BOJISIIOT OTPENETUTh CITeM MUKy HAIMO-
HaJIbHOTO TIPABOTIOPSIIKA.

Poccuiickuit 3aKoHOMATEh UCXOAUT U3 HEOOXO-
MUMOCTH CJIeNOBaHUs HAallMOHAJbHBIM MHTEPECAM B
YCJIOBUSTX COOJTIOIEHMSI HOPM MEXXIyHapOIHOTO IPaBa.
Ipencrasnsiercsi, 4TO B 3MOXY TIOOAIBHBIX ITEPEMEH
JlaHHAas 3a7a4a MOXET OBbITh pellleHa, B TOM YUCJe, B
paMKax COBEPIIIEHCTBOBAHUS HAIIMOHAIIBHOTO 3aKOHO-
JIaTeJIbCTBA, MPEAYCMAaTPUBAIOIIETO JOTIOTHUTETbHBIC
rapaHTUM peajn3aluv KOHCTUTYIIMOHHBIX TpaB 1
CcBOOOJI, COBEPIIIEHCTBOBAHNE BHYTPUTOCYIaPCTBEH-
HBIX CPENICTB IMPAaBOBOM 3alIUTHI, a TAKXKE 3AIIUTY
HallMOHAJILHOTO CyBepeHUTeTa. BaxXHBIM ycioBUEeM
3¢ GEeKTUBHOCTH 3aKOHOTBOPYECKOTO TIpoIlecca sIiB-
JISIeTCsl yYeT IIEHHOCTHBIX O0IIIECTBEHHBIX YCTAHOBOK 1
LIeJIeld peryJIMpoBaHusI, CIIOCOOCTBYIOIUI BOCITPUSITUIO
MPaBOBBIX HOPM™®,

3 Tamkues ['A. KOHCTUTYIIMOHHASI UIEHTUYHOCTD W TIpaBa Yesio-
Beka B Poccum.

3% Rosenfeld M. The Identity of the Constitutional Subject. Lon-
don : Routledge, 2012. P. 79.

3 Jacobsohn G.J. Constitutional Values and Principles // The
Oxford Handbook of Comparative Constitutional. Michel
Rosenfeld & Andras Sajo eds., 2012. P. 777.

% ut. mo Kiumrac A.A.: «3aKOHOTBOPYECKMIA TIPOLIECC HODKEH
OBITh TECHO YBSI3aH C LIEJISIMM PETYJIMPOBAaHUS IO KOHKPETHBIM
HaMpaBJIeHUsIM, TIPY 9TOM TaKue LIeJId PEeryTMPOBaHUS JOKHBI
ONPENIENISATHCST UCXOMST M3 YCTOSIBIIUXCSI B TOKTPUHE TTO3UIIMIA
OTHOCUTEJIbHO MPUPOIBl U LieJiell TOro UM MHOTO MPaBOBOTO
MHCTUTYTA <...> [lO psimy HampaBJIeHUl MPaBOBOTO PETYIUPO-
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TocynapcTBeHHO-IPaBOBOE pa3BUTHE COBPEMEHHOM
Poccuu nokasano BbICOKMI MPaBO3alMTHBIN MOTEH-
mman HopM Kouctutyuuu Poccuiickoit ®enmepaimu.
HanpagsieHus gaibHEMUIIEro mpaBoBOro pa3BUTHS, BbI-
0OpP OCHOBHBIX COLIMATIbHBIX PETYJISTOPOB, a1€KBATHBIX
LEJISIM COLMAIBHOM Y 9KOHOMMWYECKOM MOJIMTUKU Ha
KOHKPETHO-UCTOPUYECKOM BTarle, NpeaoIpenes-
JOTCSI OCHOBAaMU KOHCTUTYLIMOHHOWM UAEHTUYHOCTH.
B 57011 cBSI31 0HA U3 OCHOBHBIX 3a7a4 3aKOHOAATEIS
COCTOUT B Pa3BUTUM OCHOB KOHCTUTYLIMOHAJIU3MA
MPU COXpaHEHUU CTaOMIbHOCTU TeKCTa KOHCTUTYLIMM
Poccuiickoit @enepamnuu.
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Ha.u,o AH IPUHUMATDb H IPUMEHATD IIOAOZKCHHDbIC
3aKOHbI: KOHCTUTYLHHOHHO~IIPABOBbIEC I10X0 /bl

Asaxvan Cypen Adubexoguu,

3agedyrouuil Kagedpoi KOHCMUMYYUOHHO20 U MYHUUUNAAbHO20 NPA8A

FOpuduueckoeo gpaxysomema MTY umenu M.B. JlomoHocosa,

3acayxcennvlii dessimens Hayku Poccuiickoit @edepavuu,
sacayxcenniii opucm Poccuiickoii Pedepayuu,
dokmop ropuduueckux Hayk, npogeccop
avakian@law.msu.ru

Cmamos nocesAuiena pﬂ@y 60Nnpocoe meopuu U npaKkmuKu KOHCmumyuyuUoHHo2o0 npasomeopuecmea U npaeonpumeHerus.
premeﬂue HeobxX00umo u 6ydem cnocobcmeogams COBEPUEHCMEB06AHUIO KOHCMUMYUUOHHbIX npaeoomﬂomeﬂud.

Kirouessbie ciioBa: TEOPUA, KOHCTUTYLHMOHHBIC ITPAaBOOTHOILICHM A, IIPABOTBOPYECTBO, IMIPABOIIPUMEHEHUE, KOHCTU-

TYOMOHHBIC 3aKOHBLI, HCJ’[CCOOGpaSHOCTL perympoBaHusAd.

Borpoc, BEIHECEHHBIN B 3aTOJIOBOK CTaThbi, MOXET
ITOKAa3aThbCsl CTPAaHHBIM — pa3Be MOXET ObITh MHade!
Ecnu 3akoH HyXeH U TeM 0oJiee IMpeayCMOTPEeH, M3-
BOJIBTE TAKOM 3aKOH MPUHSATH; €CJIM 3aKOH IIPUHSIT,
TOTAa YK IMIPUMEHSIITE ero; ecIM 3aKOH He IIpuMe-
HSIeTCSI, TOrIa OOBSICHUTE IIPUYMHEI, IIOYEMYy 3TO HE
JIEeJIAeTCsI, MOXKET, TaK M HAallO, M TOTHA YK HaceJICHHNE
OymeT pamoBaThCsl TOMY, UYTO 3aKOH He TIPUMEHSIOT, MU
OTrOpYaThCS U3-3a TOTO, YTO BIACTH BEIHYKICHBI 3aKOH
IIPUMEHSITb. ..

Hanmo cka3zatb, 4To 1 Ha3BaHHBIC, I MHOTHE APYTHE
CBSI3aHHBIE ¢ HUMU BOIIPOCH BO3HUKAIOT IIOYTH BO
Bcex oTpacisax mpaBa. OmHaKO HAC OHU MHTEPECYIOT
IIPUMEHUTEIFHO K KOHCTUTYIIUOHHOMY TIPaBY.

1. IlpuxomuTcst HAYaTh € TOTO, UYTO B chepe IOTUTH -
YECKMX OTHOILIEHUI U TOCYIaPCTBEHHOI'O CTPOUTEIb-
CTBa OTIEJIbHbIE 3aKOHBI IPUHUMAIOTCS HE [UISL TOTO,
YTOOBI IPUMEHSThCS, 4 CKOpee Ha000POT: FOCYIapCTBO,
00IIIeCTBO, TpaxkmaHe XUBYT I10 TIpaBIWJIaM pa3yMHOTO
«COXMWTHSI», MUPHBIX OTHOILIEHUI, a 3aKOH IIpeaHa-
3HAYEH Ul KPU3UCHBIX CUTYallMii, KOTOphIE KaK pa3
1 He BO3HMKAIOT, K HE HA/l0, YTOObI OHY BO3HUKAJIM.

OmHako 3TO COBCEM HE TaeT OCHOBAHMUIA IJIST TOTO,
4yTOOBI HEe pa3pabaThiBaTh U HE MPUHUMATh COOTBET-
CTBYIOLIIME 3aKOHbBI. ECiIn UX coBceM HET WJIU XKe OHU
TOSIBJISIIOTCSI, KAK TOBOPUTCSI, B IIOC/IEAHUIA MOMEHT, NX
OTCYTCTBME WK MO3IHEE MOSBICHIE MOXET IIPUBECTU
K HeXeTaTeJIbHBIM TTOCIeICTBUSIM. YTOOBI TaKOTO HE
MIPOUCXOINIIO, TOCYIapCTBa, KaK IIPaBUIIO, B BAPUAHTE
M0O0eauposanus, a TAKKE ¢ yHemom Onbima npeoulecmay-
roueeo peeyauposanus (€CIi OH UMEETCsI) yCTaHABIIM-
BalOT IIpaBuUJia ITOBEACHUS Ha ClIy4ail BOSHUKHOBEHUSI
COOTBETCTBYIOLINX OOCTOSITEILCTB.

s numocTpallnii 00paTUMCS K POy IIPUMEPOB.
Tak, B coorBeTcTBUH C 4. 2 cT. 87 Koncturyuun P®:

«B ciydae arpeccuu npotus Poccuiickoit @enepanyu
WJIX HETIOCPEICTBEHHOM yrpo3sl arpeccuu [1pe3uaeHT
Poccuiickoit @egepaiiny BBOIUT Ha Tepputopun Poc-
cuiickoit Menepalin MK B OTAEIBHBIX €€ MECTHOCTSIX
BOGHHOE TOJIOKEHHUE C He3aMeIJIMTEIbHBIM COO0IIIe-
HueM 00 3ToM CoBety Penepanun v [ocymapcTBeHHOI
Hyme». CoracHo 1. «0» 4. 1 ¢T. 102 Koncturyuum PO,
K BeneHuio CoBera PDenepallii OTHOCUTCS «yTBEPXK-
nmenne ykasa IlpesuneHnra Poccuiickoit @egepanu
0 BBEJIEHUY BOEHHOTO TOJOXEHUsI». A 4. 3 cT. 87 r1a-
cuT: «PexXruM BOEHHOTO MOJIOXKEHUS OmpenesseTcs
denepaabHBIM KOHCTUTYLIMOHHBIM 3aKOHOM». Takoii
aKT NPUHAT — 3T0 PeaepabHbIl KOHCTUTYLIMOHHBII
3akoH oT 30 guBapst 2002 . «O BOEHHOM MOJIOKEHUM» !
(c UIBMEHEHUSIMU U TOTNoJIHeHUsIMI ). KpoMe Toro, MHO-
TUue BOIPOCHI, CBSI3aHHBIE C BOCHHBIM ITOJOXEHUEM,
oTpaxkeHbl B PenepanbHoM 3akoHe oT 31 mas 1996 k.
«06 060poHe»? (C UBMEHEHUSIMA U JTOTIOJTHEHUSIMHU ).
Curtyaiuii, TpeOyIOIINX BBEACHWSI BOGHHOTO ITOJIOXEe-
HUs, y Hac, K cyacThlo, HeT. Eciu ke oHu BOpyT BO3-
HUKHYT, Poccuiickas Meneparus OyneT neiicTBOBATh
He MmpocTo Ha 6a3e KoHCTUTYIIMU, HO TaKXKe U CTIeU-
aJIbHBIX, HA3BaHHBIX BBIIIIEC, 3aKOHOB.

To xe caMoe MOXHO cKa3aTh O PeXMME UpPEe3BbI-
yaitHoro noJyioxxeHust. Ha ocHoBanuu 4. 2 ct. 56 KoH-
cruryun P@: «YpesBplyaifHOE MOJIOKEHUE Ha BCei
Tepputopun Poccuiickoit Denepaliny 1 B €€ OTIETbHBIX
MECTHOCTSIX MOXET BBOIUTHCS MPU HAJTUIUM OOCTOSI-
TEJIbCTB U B MOPSIIKE, YCTAHOBJIEHHBIX denepaibHbIM
KOHCTUTYUMOHHBIM 3aKOHOM». Ha ocHoBaHuM CT. 88
Kouctutyuun P®: «Ilpesugenr Poccuiickoit Mene-
paluy Ipyu 00CTOSITEILCTBAX U B IMOPSIIKE, MPEIyCMO-
TPEHHBIX (heepaIbHBIM KOHCTUTYLIMOHHBIM 3aKOHOM,

' C3 P®.2002. Ne 5. Cr. 375.
2 C3PD. 1996. Ne 23. Cr. 2750.

HYPHAA KOHCTUTYUHOHHOI'O ITPABOCYHA Ne 6(66)/2018



KOHCTUTYLIMA B STTOXY 'AOBAABHBIX ITEPEMEH 1 3AAAYN KOHCTUTYLIMOHHOT'O KOHTPOAA

BBOAUT Ha TeppuTopuu Poccuiickoit @enepanum nim B
OTIEJIbHBIX €€ MECTHOCTSIX YPE3BbIYAHOE MTOJIOXEHUE
C He3aMeITUTENIbHBIM cooblieHreM 06 a3tom CoBeTy
®enepannu n TocymapcreenHoit Jyme». Ecnm Tocy-
JapcTBeHHas Jlyma MpocTo MPUHUMAET K CBEIEHUIO
pemenue [Ipesunenta, Toy CoBera @enepanum 6osee
3Ha4YMMad 3a1a4a; coraacHo 1. «B» 4. 1 ¢T. 102 Koucru-
Tyuru P® K ero BeeHNIO OTHOCUTCS «yTBEPXKIeHWE
ykaza [Ipesunenrta Poccuiickoit @enepaiinu o BBeze-
HUU YPE3BBIYAHOTO MOJOXEHUS». [IpeaycMOTpeHHBII
Koncturyuueit ®enepanbHblil KOHCTUTYIIMOHHBIA
3aKoH «O 4pe3BbIYAfHOM MTOJIOKEHUM» TPUHST 30 Mast
2001 r.? (c U3MeHEHUSIMM U AOTIOJTHEHUSIMU ). I MOKHO
KOHCTaTUPOBATh TAKYIO e CUTYAIINIO, KaK ¥ ¢ 3aKOHOM
0 BOEHHOM TOJIOXEHUHU, — HE ObLJI0 HEOOXOIUMOCTHU
MPUMEHSITh 3aKOH O YPE3BBIYATHOM TOJIOXKEHUU, HO
OH €CTb, JOCTATOYHO MOAPOOEH, YTO MPEAIOaraet
HUCKJTIOUEHUE CJIOXKHOCTEN MPU €T0 TPUMEHEHUHU,, XOTS
U HE XOTeJOCh Obl BOBHUKHOBEHUS CUTYAllUii, TpeOy-
IOIIUX 3TOTO.

Hrtak, naxe npu HENPUMEHEHUU HA3BaHHBIX 3a-
KOHOB OHU SIBJISIIOTCSI delicma8yrouumu akTaMu — B TOM
IiaHe, 4To (OPMUPYIOT OOIIECTBEHHOE CO3HAHUE,
JIEMOHCTPUPYIOT BHEIIIHEMY MUY, Kak Poccust otpea-
TUPYET B cllyyae yrpo3 cBoell 6ezomacHocTu. [1pu aTtom
TaKXe cledyeT UMETh B BUIY, YTO TOCYJapCTBEHHbIE
OpraHbl IPOBOAST MEPOIPUSITHS Ha CJTy4ail TOTOBHOCTHU
K BKCTPaOpJVHAPHBIM CUTYallMsIM, B YEM TOXE HAlO
BUJIETh ICUCTBHE aKTOB.

Orcionma cieyeT, YTO YacTUUHasl MPEeBEHTUBHAS
(npedynpedumenvhas) peanu3aius akToB, a TAKKE TOJb-
KO UX IEPUOIUYECKOE TPUMEHEHUE TAKXKE HE JOJIKHBI
HUCKJII0YaTh pa3pabOTKy HOPMAaTUBHOTO TOKYMEHTA.
Ectb u Takue GakTopsl, KaK 81usHue HOPMAMUBHO20
akma Ha co3HaHue awdell, opmMuposanue makozo co-
3HAHUA (NPABOCO3HAHU). DTO TAKKE SJIEMEHT NEHCTBUS
aKTa.

JJs WimocTpauuu ColluieMcsl elle Ha OJUH MpU-
Mep. Koncturynust PO ucxonuT u3 BO3MOXHOCTH
ucmnoib3oBaHusl BoopyxeHHbsix Cun cTpaHbl 3a
rpanuteit. CormacHo m. «m» 4. 1 ¢T. 102, K BegeHMIO
Cosera Denepaliii OTHOCUTCSI «pellIeHUE BOTIpoca
0 BO3MOXHOCTHU UCIONb30BaHMs BoopyxeHHbIx Cui
Poccuiickoit Denepaiuu 3a npenesaMu TeppUTOPUN
Poccuiickoit @enepanun». B peaabHOCTH 3TOT BOIIPOC
Cogsetr Penepanuu paccMaTpUBaeT UCKIIOUUTEIBHO
nmo obpamenuto [Mpesugenra PD. [MogpodbHOCTH
omnpenensieT PenepanbHbIN 3aK0H OT 23 wioHs 1995 1.
«O mropsake nmpegocrapieHns Poccuiickoit demepalin-
€li BOEHHOTO U TPaX/TaHCKOTO ITEPCOHAJIA LIS y4acTUS B
JIEATETbHOCTH MO MOJIEPXKAHUIO WJIA BOCCTAHOBJIEHUIO
MEXIYHapOIHOTO MUpa U Ge30MacHOCTH»* (C U3Me-
HEHUSMU U nornosHeHussMu). CorylacHo cT. 7 3akoHa:
«PenieHue o HampaBJI€HUU 32 MPEAETbl TEPPUTOPUU

* C3P®.2001. Ne 23. Cr. 2277.
4 C3P®. 1995. Ne 26. Cr. 2401.

Poccuiickoit @emepanmyu BOMHCKUX (pOPMUPOBAHMIA
Boopyxennsix Cunt Poccuiickoii Deneparviu mist yda-
CTHSI B MUPOTBOPUYECKON AESITENbHOCTYA TPUHUMAETCS
Ipe3unentom Poccuiickoit @enepaiiii Ha OCHOBAaHUM
IMocranosnenus: CoBera Penepaiui 0 BOBMOXHOCTH
ucnoyib3oBaHus BoopyxeHHbix Cun Poccuiickoi
®enepannu 3a mipenenamMmu tepputopun Poccuiickoit
®Denepaimn».

Cityyau TIpUHSITUSI PENIEHW O HANpaBJIeHUM BO-
WHCKMX (hOPMUPOBAHUI 3a pyOexX He TaK YX YacThl.
Ho Bce xe oHu ectb. lenaTe HeoOXoaumoe Ha 0asze
Tosibko HOpM KoHctutyimu PO HeBO3MOXHO XOTsI ObI
M0 TO MPUYUHE, YTO CIEMYET B KAXKIOM CIydae YETKO
OMpPENENATh eI HAIMpPaBJIeHUSI KOHTUHTEHTOB, MO-
PSIIOK ocyiecTBieHus moHomouni [pesunenrta PO,
IMpasurtenscTBa PD, mponienypbl paccCMOTpEeHUST BO-
npocoB. bblla, KOHEYHO, U BHEIIHEMOJUTAYECKAS
MOJOIIEKa — M0Ka3aTh BCEM UCKIIIOUYUTEIIbHO MUPO-
TBOPYECKUI XapaKTEP COOTBETCTBYIOIIMX akuii Poc-
cun. PakTop ee yJyacTusl B TOJOOHBIX CITydasx B MUPO-
TBOPYECKOU AESATETbHOCTUA TOXE OKa3bIBAET BIUSHUE
Ha CO3HAHWE U MPAaBOCO3HAHUE CBOETrO HACEJEHUS, a
TakXe rpaxaH 3apy0exXHbIX TOCYAAPCTB, UTO CJIEAYeT
CUMATATh CAMOCTOSITEJIbHBIM MPOSIBJIEHUEM TTPABOIPU-
MeHeHus akTa. M Hajgo ckas3aTh, YTO HAa CETOAHSIIIHUIA
MOMEHT, B YCJIOBUSIX HAITPABJIEHUSI HAIIETO BOMHCKOTO
KOHTUHTeHTa B CHpUI0, MUPOTBOPYECKUE OXUTAHUS
OT NPUMEHEHUS TAHHOTO 3aKOHA OKA3bIBAIOT CEPHE3HOE
BJIMSTHUE HA IOHUMAaHVE HACEJIEHUS U TEPIETUBOE ET0
OTHOIIIEHUE K JAaHHOW aKIUM.

IlpuBeneHHbIEe NpUMEpPHI MO3BOJSIOT CAEIATh
BBIBOJI: TIPYU BaXXHOCTU BOMPOCOB TOCYAAPCTBEHHO-
MOJIUTUYECKOTO 3HAYEHUS C MO3UILIMI BHYTPEHHEN
U BHEIIHE 6e30macHOCTU, HaxoxaeHus Poccuu B
CUCTEME MEXIYHAPOIHBIX OTHOIIIEHUI He BO3HUKAET
CUTYallUU pecyaupoeams Ui He pecyaupo8amy, COOT-
BETCTBYIOIIME MPOEKTHI pa3pabaThIBAIOTCS, 3aKOHbI
npuHuMaloTcs. KoHeuHO, UX HEIIPUMEHEHUE MO
MPSIMOMY HAa3HAYEHUIO HE 03HAYAET, YTO 3TO, KaK MO-
POt TOBOPUTCS, «CIISIIAE aKThl» — OHU JAEHCTBYIOT B
CBOEM BJIMSTHUU Ha OOLIIECTBEHHOE CO3HAHUE, a TAKXKE
B IUIaHE MTPOBEACHUS MPEAYNIPEAUTETbHBIX WIN TPO-
(UITAKTUYECKUX MEPOTIPUSITUA.

2. B cBSI3U C 3TUM BBI3BIBAET IO MEHBIIIEH Mepe
033]a4€HHOCTh TO, YTO MOPOI «HE JAETCS KU3Hb» —
MyTEM MPUHATUS U MOCIEIYIONIET0 TPUMEHEHUS —
TeéM HOPMATUBHBIM aKTaM, KOTOpbIE, TIO HaIleMy
MHEHWIO, BeCbMa 3HAYMMbl — C TOYKU 3PEHUS HE
TOJIKO 0€30MaCHOCTU, HO MPEXJe BCEro MPOYHOCTU
U cyaeb rocyaapCTBEHHOCTU. Takue BOMPOCHI JTUbO
3aMaTYMBAIOTCS, JTMOO MOAAIOTCS KaK penraeMble Mo-
JUTUYECKUMU TyTaMu. W nuine Torma, Koraa maiee
HACTYyMaloT HeXeNaTeIbHbIE TTOCIeCTBUS, MOXET Ha-
CTYyMUTb FOpeYb MPU3HAHUS JOMYCKABIINXCS OLIMOOK.
ITpuyem, ckaxeM YeCTHO, TaKasi TOpeYb MOSIBIISIETCS Y
Hac — YYEHbIX, UCCJIEOBABIIUX TPOOJIEMY, HO HE Y TeX
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TOJIMTUKOB, KOTOPbIE TTO00HBIE OIIUOKHU JOITyCKaIN
WJTU TOTTYCKAIOT.

B yewm neno? [Monpekars Apyrux — HebIarogapHoe
JIeJI0, HO BCE X€ OTMETUM, YTO €CTh MUHUMYM JBE
MPUYMHBI HEPEIIEHUST COOTBETCTBYIOIINX BOIIPOCOB:
a) Hajxexna Ha TO, YTO CUTyalusi HEOOXOOIUMOCTHU
MPpUMEHEHWs HEIOCTAIIMX HOPM HE HACTYIIUT,
T.€. B pEUTbHOCTA B HUX HET U He Oy/IeT He0OX0aMMOo-
CTU, OOCTOSTENLCTBA HE OXKUIAIOTCS; 0) B Cllydae, ecliv
BIPYT TIPEIITOCHUIKY CUTYallM BOBHUKHYT, Bce OymeT
pa3pelieHo OMepaTMBHBIM ITyTeM — JIJIsI Hayajla yMUpO-
TBOPEHUEM CTOPOH, COTJIACUTETbHBIMY TTPOLIEAYPAMH,
€CJIM UX OKaXETCS] HEIOCTAaTOYHO — TOTNA CUJIOBBIMU
CpelcTBaMU; MHA4Ye TOBOPSI, TIOJPa3yMEBaeTCsI CUTya-
LIMST «TTOTAIIeHUST».

15t MoATBEep3KIEHUST HAIITMX TTOAXO0A0B 00paTUMCS
CHavajla K KOHCTUTYIIMOHHO-TIPaBOBOM (COOTBET-
CTBEHHO TOCYIapCTBEHHO-TIOJUTUIYECKOI) UCTOPUU
CBOEW CTPaHbI.

B 1922 1. co3maetcs HoBoe heaepaTUBHOE rocyaap-
ctBo — Coro3 CCP. Yerripe rocymapctBa — PCOCP,
Ykpaunckass CCP, benopycckas CCP, 3COCP —
oobenuHs0TC. 30 mekabpsa 1922 r. mommuUCHIBaeTCS
HoroBop 06 obpazoBanum Corwosza CoBercknx Comu-
anuctuyeckux Pecny6nuk’. CorjacHO MocjaenHeMy
nyHKTy JloroBopa (1. 26): «3a KaXmnoil U3 COI3HBIX
pecmyOJINK COXpaHSIETCSI 1pago c80000H020 8biX00a
(BeimeneHo mHoit. — C.A.) u3 Cotosar. [Tozxe npuHu-
Maetcs Koacturyuus CCCP, ee mociegHssI pegaKIiust
ot 31 auBapsa 1924 r. BkimiouaeT B ceOs Ha3BaHHBIN
JoroBop, 0JHaKO MOJEJEHHBIN yXe Ha psIl IJIaB, B
TOM YMCJIe €CTh U 1y1aBa BTopasi «O cyBepeHHBIX TTpa-
Bax COIO3HBIX PECITYOJIMK W COIO3HOM TPaXKIaHCTBE».
[TyHKT 4, BKITIOUEHHBII B TJ1aBY, TEKCTYaJIBHO TTIACUT TO
K€ caMoe — O MpaBe CBOOOTHOTO BBIXOMA PECITYOINK
u3 Coroza. [Tpuuem B 1923 1., Korna pa3pabaTsiBajach
HoBast KOHCTUTYIIMS, yTOYHSTUCH TTO3UTINN YKa3aHHO-
ro JloroBopa, Mpu 3TOM 3HAYUTEJHHO ObLTU YCUJIEHBI
BOITPOCHI BEICHUST U TIOJTHOMOYMSI, OTHECEHHBIE K Be-
nennto Coroza CCP B nuile ero BEpXOBHBIX OpPTraHOB,
COOTBETCTBEHHO OCJIA0JIEHBI BOBMOXKHOCTH COIO3HBIX
pecityonuk. ICTOpUKM CBUIETENBCTBYIOT, YTO TIPE-
CTaBUTEJIM YKPaWHBI B Psifie CJTy9aeB BO3paXkaau IPOTUB
TAKOTO Mepepacripeieienus B mosb3y LlenTpa. OmHako
BOIIPOC O TIpeOBIBAaHUY B (efepali HE BO3HUKA,
MOCKOJIbKY KOHCTpYKTHMBHAsI poiib Coro3a CCP kak
(bemepasbHOTO TIEHTPA, YCUIUBABIIIETO, B TOM UYHUCJIE,
Y TIO3UIINY COIO3HBIX PECTYOJIMK U 3alIUIIABIIETO X
uHTepeckl, Obuta oueBuaHa. B Koncruryumio CCCP
1924 1. BKJTIOUEH I1. 3, KOTOPBIi Tact: «CyBepeHUTET
COIO3HBIX PECITYOJIMK OTpaHUYEH B Mpenesiax, yKa3aH-
HBIX B HacToselt KoHcTUTymu, v Iniins 1o rpeamMe-
TaM, OTHECEHHBIM K komrmieTeHIIMM Coro3a. BHe aTux

5 Ucropus Coserckoit KoHctutyuu (BnokymeHrax). 1917—1956 /
cocT: A.A. Jlunaro, H.T. CaBeHKOB ; mpeauci. u oOlil. pei.
npod. C.C. Crynenukus. M. : Toctopusnart, 1957. C. 394—398.

TIPENENIOB KaXKaasi COI03Hast pECITy0JIMKa OCYIIECTBIISIET
CBOIO TOCY/IApCTBEHHYIO BJIACTh CaMOCTOsITeNTbHO. Coto3
Cogerckux Conmanuctuueckux Pecryonmk oxpaHsieT
CYBEpEHHBIC MPaBa COIO3HBIX PECITYOTNK»S.

Kak Buaum, obecrnieyeHue npaB CyObeKTOB dee-
pauuu mpoBo3riamanrock. Ho B ycioBusix aBTopurtap-
HOM CUCTEMBI XOTsI ObI HEUTpPaIbHO, B 00IIIeM TUTaHE,
00CyXaaTh BOIPOC O TOM, KaK peajin30BaTh MPaBO
Ha BBIXOI, O0bUTO0 HeBOo3MoXHO. Koncturymus CCCP
1936 1. mpakTUYeCcKu BocrpousBoauia (ct. 15) mpuse-
JIEHHOE BBIIIIE TIOJIOKEHUE 00 OrPaHUYEHHOCTH CyBepe-
HUTETa COI03HOM PECITyOJIMKHU B TIpesiesiaX, yKa3aHHbBIX
B Konctutrynun CCCP, o caMOCTOSITeTbHOCTH, BHE
JMIAHHBIX TIPEAEJIOB, OCYIIECTBICHUS TOCYIapCTBEH-
HO BJIACTH pecIty0InKoii, a Takxke o ToM, yto CCCP
OXpaHSIET CyBEepPeHHBIC TTpaBa COIO3HBIX PecIyOIuK.
Taxcke yka3bIBaJIOCh (CT. 17), 4ToO 3a KaxXXA01 COI03HOMN
PpeCIyOIMKOM COXpaHsIETCs TPaBO CBOOOIHOTO BHIXO/IA
n3 CCCP’. Bce rofpl, IIpOLLIEAIIKE 10 3TOTO, KACAThCS
BOIpOCa (XOTs ObI yYMO3PUTEIBHO!) O TOM, KaK COIO3HOM
pecry0IKe peaTru30BaTh IMPaBo BHIX0IA, OBIIIO IIPOCTO
OTAacHO — 3TO TPO3UJIO TIOTEPElt He TOJBKO CBOOOIHI,
a TO W XU3HMU.

B ycioBusix nosiBuBmmxcs B 60—70-¢ Tombl Tpo-
LIIJTOTO BEKA BO3MOXHOCTEH 60s1ee CBOOOIHOTrO 00CYy K-
JIEHWST — XOTsI ObI B a0CTPAaKTHOM BHJE — HEKOTOPBIX
KOHCTUTYLIMOHHO-TIPABOBBIX MPOOJIEM yIeHBIE, TOBOPSI
0 cTaTyce COIO3HBIX PECITyOJIUK, MUcaii 00 UX CyBe-
PEHHEBIX TIpaBax, 00 yuyactum B xku3Hu Coro3a CCP, Ho
MO-TIPEXHEMY CTapaJTMCh HE KacaThCs BOIIPOCaA O IpaBe
Ha BbIXoJ. [IpU4uHBI MPOCTHI: ecii 00 3TOM THUCATh,
3HAYUT, ITO KM3HEHHAs mpobaema?! inu ckaxem Tak:
KakK pa3 TeM, 9TO O IIpo0JieMe TIUIITYT, €€ 1 JeIal0T K13~
HEHHOMU, aKTyaJIbHOM, 3aCTaBJISTIOT 00paIaThCs K Helt?

Ha mamMsTh mpuUXOAUT 3MU30/, XyH0KECTBEHHO
ONMMUCAaHHBIN B KHUTEe AHHBI AHTOHOBCKOU «Bemu-
K1t MoypaBu», TOCBSIIIIEHHON TPY3UHCKOMY KHSI3I0
Teopruto Caakanze. [eporo MHOTOE MPUIILIOCH TIEpe-
KWTh, B TOM YMCJIE 1 HEKOTOPOE BPEeMsI HaXOAUTHCS
Ha CTOpOHe Iepcuackoro 1axa A6baca. ITocnenHuit
CJIaBUJICSI CBOMMU BJIACTOMIOOMEM, KECTOKOCThIO, TTO-
CTOSTHHO BOEBAJI C COCE/ISIMU 32 36MJIM, YKPETLJISII CBOIO
JIepkaBy. A ero ctapiimii cbiH Pe3a ObLT 4e10BeK MHOTO
CKJIaJla — POMaHTHK, TIO3T, MOJIUTHKA U BIACTh COBCEM
He UHTepecoBaM ero. OIHAXIbI OH 1T 0 TEHUCTHIM
JIOPOXKaM TepPUTOPUU ABOPIIA, U Tepea HUM KTO-TO
Opocwut 3arucky. B Helt OH ITpoYert: eciiv Thl BEICTYITUIIb
npoTuB Abbaca, Tebs MHOTUE moAaepxar. Pe3a mputien
K OTILY U, YIBIOAsICh, OTAAT €My 3aITUCKY CO CIIOBAMU O
TOM, UTO €0 3TO a0COIOTHO HEe UHTEpeCyeT. AbOac ja-
CKOBO TIOTOBOPWJI C CBIHOM, CKa3aJI, YTOOBI OH 00 3TOM
3a0bU1. HO Ha cienyroniuii JeHb MPOU30IIUIO CTpalll-
Hoe: ABbac mprKa3ana OTPYOUTh FOJIOBY CBOEMY ChIHY!
U xorna ero crpocuiu, To MOSICHWI IPUYUHY: TIPOYH-

¢ Cm.: Tam xe. C. 402.
7 Cm.: Tamxe. C. 731-732.
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TaB 3aMUCKY, B TIEPBBIiA I€Hb CBIH HU O YeM He TToIyMall,
Ha BTOPOI IEHb YK€ 3ayMalicsi Obl, 2 Ha TPETUIA cKaz3al
661 — a mouemy Obl 1 HeT! KoHeyHO, AGGac mOCTyIIT
IO CBOE# JTOTUKE — IMYCTb CHIH JIMIIUTCS TOJIOBHI,
T.€. He OYIET I1ie 3peTh TAKUM MBICIISIM.

M x0T 1po1nio MHOTO BpeMEHU, HO Y TIpaBUTEIei
BCE PaBHO eCTh cXOACTBO. U ecnm He Hamo OTpyOUTH
TOJIOBY 32 UHAKOMBICJTME, TO B HEe HaJJ0 BOMBATh MHbBIE
MbIcTU. M B HallleM ciiydae TIOHSITHO, KaKue: /1a, MbI
TPOBO3TJIACKJIY TIPAaBO Ha BBIXO[, HO OHO CYIIIECTBYET
He KaKk nompeOHOCMb, a KAK NOAUMUYECKas 2apaHmus.
A TapaHTHM, KaK U3BECTHO, UMEIOT OXPAaHUTEIbHBIN
XapakTep, OHM CIIOCOOCTBYIOT, B TOM YHCJIE, U TOMY,
YTOOBI @ NPUMEHEHUU HOPMbL He ObiA0 NOmpeOHOCHmU.
Hexum mporpeccoM MOXHO CUMTATh TO, YTO XOTS U
HE OYEHb COBEPIIEHHO, HO (hOPMYJIUPOBAIUCH YCIIO-
BUS peajiu3aliuy IpaBa Ha CBOOOTHBIN BBIXOA — 3TO
00HOCMOpOHHEe Npaso COIO3HOU pecITyOIuKu, W pea-
JIN3YEeTCSl OHO TIPU YCIIOBUM BBISIBICHUST 804U HApoda
pecnyoauku nymem pegpepenoyma. Ho «<HopManmbHbIE»
rpaXxaaHe 3TOro He CTaHYyT TpeboBaTh, UM XOPOIIO
B Co103e; a BBICTYNaTh 3a 3TO MOTYT JIWIIIb Bparu, a-
JIETh X He HA/I0 ¥ KaKre-TO MpaBa rapaHTUPOBaTh UM
HE CTOWT.

KoneuHo, Ha ypoBHE He peajibHOTO OCYIIECTBIIE-
HUSI, a YEJIOBEUECKOTO M HAYYHOTO JIIOOOTIBITCTBA BO-
TPOCHI O TOM, K Y€MY 3TO IIPABO, KaK €T0 OCYIIECTBUTD,
K KaKUM TIOCJIEICTBUSIM 3TO MPUBEAET, BO3HUKAIMN.
ABTOp 3THX CTPOK HE MOXKET 3a0BbITh, KaK OH TIPOBO-
JIAJT y4eOHBIN ceMUHap Ha 2-M Kypce I0pUANYECKOTOo
dakynsrera MI'Y tme-1o B 70-€ robI TPOIIITIOTO BEKa;
OIVH U3 CTYAEHTOB 3aajl Bompoc: BOT KoHcTutynust
CCCP mpoBo3srianiaeT mpaBo Ha CBOOOIHBIM BBIXOM
coto3Hoii pecrryonku u3 Coto3a CCP. A uto Mbl Oynem
nenartb, eciiu KazaxcraH 3asBUT 0 TakoM Beixoze? Kak
OBITH ¢ KocMoapoMoM baiikoHyp? B ronose nuxopa-
JIOYHO TIPOKPYYMBATIUCH BAPUAHTHI OTBETA — YTOOBI
HE TOTePSITh aBTOPUTET Y CTYJACHTOB M HE CKa3aTh He-
YTO HEXeJIaTeTbHOE TS TOCYapCcTBa (8 MOXET, U IJIsT
ce0s?!). Ho TyT KTO-TO U3 CTyIeHTOB CcKa3aj: a YTO TYT
JlyMaTh, paKeThl BbIBe3eM B Pocculo, a 11axThl OCTaBUM
Kazaxcrany. 9To moka3anoch ymnadyHOU IIyTKOM, BCe
JIPY>KHO 3aCMesUTUCh, BOTTpOC ObUT ncuepriad. Ho mpo-
1IUTO BpEMsI, M CTpaHa peayibHO JOJKHA ObLIa TyMaTh,
KaK JIeJIUTh TEPPUTOPUIO M COOCTBEHHOCTb, B TOM YHCJIE
U TIPUMEHUTENbHO K BaiitkoHypy.

TeM He MeHee ITpu pa3padboTke U puHATUU KoHcTH-
Tyt CCCP 1977 1. coxpaHWINCh TTPEeKHUE CTAHIAPTHI
perynupoBaHusi. Ctatbst 72 KOHCTUTYLIUM TJIACUT, YTO
32 KaXJI0U COI03HOM PECITyOIMKON COXpaHSETCs ITPaBO
cBobognoro Beixona u3 CCCP. B ct. 76 ckazaHo, 4TO
BHE mpenenoB, ykazaHHbIXx B Konctutymuu CCCP,
COIO3HAsI PECITyOJIMKA CaMOCTOSITETbHO OCYIIIEeCTBIISI-
€T TOCYIapCTBEHHYIO BJIACTh Ha CBOEW TEPPUTOPUM.
A 110 cT. 81 «CyBepeHHBbIE TIpaBa COIO3HBIX PECITyOINK
oxpanstorcs Corozom CCP».

IMosiBneHue naHHoi KoHCTUTyLUU croco0b-
CTBOBAJIO aKTUBU3AIIMU HAYYHBIX UCCIIEIOBAaHUN B
00JacTU KOHCTUTYIIMOHHOTO TpaBa. B Tom uuncie
YUEHBbIE CTaJIM Yallle 3aTparuBaTh BOMPOC O MpaBe Co-
[03HOM peciy0nuKu Ha cBoOoaHbIi Bixon u3z CCCP.
OnHako KOHCTUTYLIMOHHO-TIPABOBBIE TOAXObI, KaK
U paHee, OCHOBBIBAJIMCh HAa TOM, 4TO JJaHHOE TPaBO
CYIIIECTBYET KaK TOJMTUKO-TIPABOBAsl rapaHTus, a B
peaIbHOCTU HET MOTPEOHOCTU B €r0 OCYIIECTBIICHUH.
COOTBETCTBEHHO, HET U HEOOXOJAMMOCTU B HOpMa-
TUBHOM O(DOPMIIEHUU — €CTM CMOJEIUPOBATh COOT-
BETCTBYIOIINI 3aKOH U IIPUHSTD €T0, 3TO MOXET CTaTh
CUTHAJIOM K €TO IPUMEHEHUIO.

K coxanenuio, Heynadym 3KOHOMUYECKOTO pa3BU-
st Coroza CCP, MUHYCH OMHOMAPTUITHOIM CHCTEMEI,
OTCYTCTBME MHOTHX IEMOKPATUIECKUX TTPaBUJI XKU3HU
00111eCcTBa, HEPA3BUTOCTD IMOJTUTUYECKUX UHCTUTYTOB,
BKJIIOYAs TJIACHOCTh, CBEICHUE YYacTHs TPaXJIaH B
MyOJTMYHBIX NIeJaX K TOJIOCOBAHUIO 3a MOI00PaHHBIX
MapTueli KAHIUAATOB — 3TO U e11le MHOTOE IPYTOe CTAJI0
yaapamu HerocpenctBeHHO 1o CCCP kak hyHmamMeHTy
TOCyIapCTBEHHOCTH U BCEW CUCTEMBI.

B aT01i cuTyaruu, 1 0co6eHHO MPY aKTUBU3AIY BO
MHOTHX PeCITyOIMKax CUJT, BpaXKIeOHO HACTPOSHHBIX K
COI03HOMY €IMHCTRY, 3aAyMaBIIMX (CHayasa TaifHo, a
nanee u siBHO) pa3pymuth Coro3 CCP, B Tom uncie u
JUTSI CBOMX KOPBICTHBIX 1IeJIeil — 3aXBaTUTh BJIACTh HA
COOTBETCTBYIOIIUX TEPPUTOPUSIX, IPOBO3TIAIIIEHHOE B
Koncturyumu CCCP mpaBo ¢cBOOOZHOTO BEIXOIA CO-
I03HBIX PECTYOJIMK U3 €T0 COCTaBa 00EPHYIIOCH IPOTUB
camoro Coroza CCP. INonyuunoch psiMO IO AHTOHY
Yexony: «Eciu B mepBoM akTe Ha CTEHE BUCUT PYXbe,
TO B TPETHEM aKTE OHO JIOJIKHO BBICTPEJIUTD».

K 1990 . a1 cusibl HACTOJBKO aKTUBU3UPOBA-
JIUCh, YTO CTAU UHULIMMPOBATH B pecIyOInKax —
cyobektax CCCP ronocoBaHus IO CBOEMY CyBepe-
HUTETY (3TO TMOJYYWJIO Ha3BaHUE «BOJIHBI CyBEPEHU-
TETOB»), TI0 HETIPU3HAHUIO aKTOB COIO3HBIX OPTaHOB
BJIaCTU 100 UX patTuduKanuyu opraHaMM BJIACTHU
pecmnybiuK.

Haponnsbie nemytarsl, Bxoausiiue B coctaB Chesna
HapoaHbix aerryTatoB CCCP, mbITamnch Kak-To OCTaHO-
BUTH 3T pa3pylnTeIbHbIe TIpotiecchl. KoHeuHo, ipu
9TOM BO3HUKJIM MHOTHE KOHCTUTYIIMOHHO-TIPABOBbHIE
BOIIPOCHI, TPeOOBABIIIE PEIIEHUS, B YaCTHOCTHU: KaK
OBITH C TEPPUTOPUEN CTPAaHBI B 1IEJIOM U OTIAEIBHBIX
pecmy0IuK, TeM 00JIee YTO HEKOTOPBIE «ITPUPOCITU 3eM-
JIIMU» 32 CUET COCellell; KaK ObITh C COOCTBEHHOCTBIO,
B ToM umcyie cooctBeHHOCThIo Coto3a CCP, xoTopoit
OBLJIO TOCTaTOYHO B TIpeJieiaXx BCEX PECITyOJIUK, TsI-
TOTEIOIINX K OTAEJIEHUIO; KaK Pa3AesUTh OIOIKETHl 1
JEHEXHYIO Maccy U T.JI.

ITon pykoBoactBoM IIpencenarenst BepxoBHoro
Cosera CCCP BBIIAOIIETOCs YICHOTO-TOCYIapCTBOBE -
Ja, a Takke KpynHeiero npaktuka A. . JIykesiHOBa
ObUT pa3paboTaH u puHsT BepxoBHbiM CoBeTrom CCCP
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30 anpens 1990 . 3akon CCCP «O nopsinke penieHust
BOITPOCOB, CBSI3aHHBIX C BEIXOZIOM COIO3HOM peCITyOn-
k1 u3 CCCP»8, TIpumMep 3TOro 3aKoHa IO3BOJISIET YBU-
JIETh: €CJIV OBl OH TIOSIBWJICS paHbIIIe, M HAPOJIBI COI03-
HBIX PECITyOIMK YBUIEH Obl, YTO TTPUIETCS YIUTHIBAThH
uHtepechl Coto3a CCP, coceqnux pecnyonuK, 1eUTh
HMMYIIIECTBO U OI0/DKETHI, TPOBOAUTD pechepeHIyMbl, —
OHM, BO3MOXHO, HEe BBICTYITaJIM OBl 32 OTHENEeHNE,
a MpeamnowIn Obl OCYIIEeCTBISATh CBOU CYBepEeHHBIE
npaBa (a uMeHHO TaK rnacuna Koncrutyuus CCCP
1977 1) B pamkax CCCP. Ho mpuxoauTcst KOHCTAaTH-
pOBaTh, YTO 3aKOH TOSIBWICS CJIUIIKOM TIO3THO, CO-
OTBETCTBEHHO HE yIajoch C(hOPMUPOBATH CO3ZHAHUE
HaceneHus Ha coxpaHeHune Coroza CCP. JIunus cyse-
pPEHM3ALMU OKa3ajach pelraroniei.

3. Urtak, ecii Kakoi-TO Te3UC CTajl KOHCTUTYIIMOH-
HOI HOPMOU, KOHCTUTYILIMOHAJIMCTaM HaJl0 pa300paTh-
CsI: UCTIOJIb3YETCS JIU OH B 00O0OIIAI0NIEM CMBICTIE WU
JKe TIoipa3yMeBaeTCsl PUHSTHE aKTa B €T0 Pa3BUTHE.
o B TOM, 4TO MOJUTUYECKOE TIpeTHa3HaYe HE KOH-
CTUTYLIMM HE UCKJTIOYAET TOTO, UTO B HEE BKITIOUAIOTCS
MOJIOKEHUS HOAUMUYECK020 38Y4aHUs, OMHAKO OHU
He 00s13aTeIbHO Jajiee pa3BUBAIOTCS B CIIEIIMATBHOM
aKTe, XOTS B 1I€JIOM OTPaxaroTcsl B TOCYAapCTBEHHOM
Y TIPaBOBOI TMOJTUTHUKE.

[Mpusenewm ere mpuMepsl U3 ponuioro. CoriacHo
c1. 8 Koncturynmu CCCP 1936 1.: «3emiisa, 3aHrMMaeMast
KOJIX03aMU, 3aKpeIUIsIeTcsl 32 HUMU B OecrijiaTHOEe 1
OGeccpouHoe TOJIb30BaHUE, TO €CTh HageuHo». Ab3alr 2
cT. 131 rnacun: «JIuua, mokyiuarouuecs Ha O0IEeCTBEeH -
HYI0, COI[MAIMCTUYECKYI0 COOCTBEHHOCTb, SIBJISTIOTCSI
épazamu Hapoda». Hamo monarathb, 4TO 3TH TE3UCHI HE
TpeOOBaTM OTIETHHBIX 3aKOHOB, 3TO OBIITM MOJTUTHYE-
CKUe YCTAaHOBKM CUCTEMBI, U OHU OTPAXKaJIMCh BO BCEM
3aKOHO/ATETbCTBE CTPAHBI.

Ho He nckmovanuch 1 pakTbl HEMPUHSITUS TT0JIO-
JKEHHBIX aKTOB, XOTsI 3TO M TIPSIMO BHITEKAJIO U3 HOPM
Konctutynmun CCCP. TunmnuHbI TIpUMeEp — COTIIACHO
ct. 142 Koncruryimu CCCP 1936 .: «Kaxkblii gemyrat
00s13aH OTYMTHIBATKLCS TIEpell U30UpaTesIIMU B CBOE
pabote u B pabote CoBeTa AEIMyTaTOB TPYISIIUXCS U
MOXET OBITh B JII000OE BPeMsI OTO3BaH IO PEIICHUIO
OOJIBLIIMHCTBA U30UpAaTeIIel 8 yemaHo81eHHOM 3aKOHOM
nopsiake». MOXHO TIpearonaratb pa3Hble MPUIMHBI
HETIPUHSITHSI 3aKOHA — CHavajia TOMlbl peTipecCHuii, mo-
TOM BOWHA M TIOCIEBOCHHOE TMPEOIOJIEHNE Pa3pyXHu.
Ho nanee-to MOXHO ObUTIO MPUHSTH aKThl. OHAKO
COOTBETCTBYIOIINE 3aKOHBI MOSIBUJIUCH JUIIb B
1959—1960 rr. KcraTu, 0co6oii poJii OHM He ChITPaH,
MOCKOJIbKY TIIATEIbHBINM MTOAOOP MpaBsllieil mapTuei
KaHAUIATOB B ACTIYTAThI MOYTH UCKITIOYAIT TIOTIaaHue
B PSINBI ICTIYTaTOB TeX, KTO HE OIPAaBIbIBAI JOBEPUSI.
K Tomy ke ToJTHOMOU S TAKUX JETTyTaTOB MpeKpaliaim

8 Bemomoctu Chesna HapoaHbix nernytatoB CCCP u BepxoBHoro
Cosera CCCP. 1990. Ne 15. Cr. 252.

JIOCPOYHO U «TUXO» MO0 UX 3asIBJIEHUSIM WIN XK€ OHU He
BBIIBUTAJIMCH HA CIEAYIOIIUN CPOK.

Hdymaetcs, pakThKa yKa3aHUsI B KOHCTUTYIIUU
Ha 0000IEHHYI0 HEOOXOIUMOCTb PETYJIUPOBAHUS C
IMpUMEHEHNEM CJIOBa «3aKOH» M ITOTPEOHOCTHU OoJjiee
OIpeNe/IEeHHOTO 3aKOHA — 3TO HE BOIPOC BPEMEHH,
a 0000IIeHHasT 3aKOHOMEPHOCTh KOHCTUTYLIMIOHHOTO
perynupoBaHusi. Mbl ee BUIUM M B NECTBYIOIIEH
Koncrutyniuun PO®. [TpuBeneM HECKOIBKO TPUMEPOB.
B coorBerctBuu c 4. 4 ct. 13: «O01IECTBEHHBIE OOBEI-
HEHMS paBHBI IIepel 3aKOHOM»; 4. 2 CT. 14: «Peurnos-
HbIE 00bEAMHEHMST OTIIETIeHBI OT TOCYyapCTBa U PABHBI
Tepel1 3aKOHOM»; 4. 2 CT. 15: «OpraHbl TocyIapCTBeHHOM
BJIACTU, OpraHbl MECTHOTO CaMOYMpPaBJIECHUS, JOIXK-
HOCTHBIE JIUIIA, TpaKaaHe U UX 00beTUHEHYSI 00SI3aHbI
cobmonath KoHcturymuio Poccuiickoit @enepannu
U 3aKOHbBI»; 4. 1 cT. 19: «Bce paBHBI nepen 3aKOHOM 1
cynom»; 4. 1 ct. 35: «I1paBo yacTHOM COOCTBEHHOCTHU
OXpaHsIeTCs 3aKOHOM». SICHO, UTO B TIPUBEAECHHBIX
(M BO MHOTHMX JPYTHX) CIIydasx 3aKOH — 3TO TPOCTO
KaTeropusi, CAMBOJI [IpaBa B LIEJIOM.

OnHaxko 3avactyio KoHCTUTYIIMSI Toapa3yMeBaeT u
HEOOXOIMMOCTh KOHKPETHOTO PETYTMPOBAHUS 001IIe-
CTBEHHBIX OTHOIIEHUH C UCTIOb30BAaHUEM MUMEHHO
3akoHa. [1paBna, Mpyu 3TOM MOXET UMEThCS B BULLY U
(opma HermocpeICTBEHHO 3aKOHA, U MHOTO aKTa, HO C
CHJION 3aKOHAa — Kofekca. Tak, 4. 4 ¢t. 3 KoHcTuTymmn
rnacut: «HuKTo He MoXeT nmpucBauBaTh BiacTh B Poc-
cuiickoii Denepainvu. 3axBaT BAACTU WIKM IPUCBOCHUE
BJIACTHBIX MOJITHOMOYMI MpecaeaytoTcs no dheaepaib-
HoMy 3akoHy». [TogpazymeBaeTcst 3MeCh YTOJOBHBII
KOIIEKC, OH COOECPXKMUT CT. 278 «HacmibCTBeHHEIN 3a-
XBaT BJIACTU WJIA HACWIBCTBEHHOE YAECPKAHUE BIACTU».
CornacHo u. 1 ct. 6: «IpaxnanctBo Poccuiickoii ®e-
Jlepaluy MproOpeTaeTcsl U MPeKpaIaeTcsl B COOTBET-
cTBUM ¢ DeepaTbHBIM 3aKOHOM, SIBJISIETCS €AMHBIM 1
pPaBHBIM HE3aBMCUMO OT OCHOBaHUI1 TTPUOOPETEHUST».
DTO0 yke KOHKPETHBI akT B (hopme 3akoHa — PDere-
panbHbIi 3aK0H 2002 1. «O rpaxngaHcTBe Poccuiickoi
®enepanmmn». MoxXeT OBITH U TaK, YTO akKT B (popme
3aKOHa HEe Ha3BaH, OJTHAKO OH IMOAPa3yMeBaeTCs.
Tak, B coorBeTcTBUU C 4. 3 cT. 15 KoHcturynuu PO:
«3aKoHBI MomyiexaT opuImaIbHOMY OITyOJIMKOBA-
Hu10. HeomyGMkoBaHHBIE 3aKOHBI HE TIPUMEHSTIOTCS.
JItoOble HOpMaTUBHBIE TIPABOBbIE aKThl, 3aTparuBa-
[olMe MpaBa, cBOOOABI U 005I3aHHOCTHU YeJIoBeKa U
rpaxaaHnHa, HE MOTYT MPUMEHSTHCS, €CTU OHU HE
ONMyOJIMKOBaHbl OPUIIMATILHO JJIs1 BCEOOIEero cBeje-
HUsT». COOTBETCTBYIOIINE aKThl — 3TO, B YACTHOCTH,
®enepanbHEIiL 3aK0H OT 14 mioHS 1994 1. «O mopsioke
OIyOJIMKOBAHUS U BCTYIUIEHUS B CUITYy DelepaTbHbIX
KOHCTUTYIIMOHHBIX 3aKOHOB, (pelepaybHbIX 3aKOHOB,
akToB najar PenepanbHoro CodpaHus»’ (C UIBMEHEHHU-
SIMU U JOTIOJTHEHUSIMU ).

’ C3PD.19%4. Ne 8. Cr. 801.
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Cutyanusi, Koria MHOTHE 3aKOHBI, TTPETyCMOTPEH-
uele KoHncrurynumeit PO, mpuHsTH, TEM OoJiee 3acTaB-
JISIeT UCKaTh OTBET Ha BOIIPOC: TIOUEMY XKe Psiji 3aKOHOB,
0 KOTOPBIX cKazaHO B KOHCTUTYIINM KaK O KOHKPETHBIX
aKTax, TeM He MeHee He TIPUHSITHI?

Kazanocp O6b1, BpeMss uHoe. OgHaKO TJIaBHBII
apryMEeHT, KOTOPBIM OOBSICHSIETCSI HETTPUHSITHE TTOJIa-
TaIOIINXCST 3aKOHOB, OCTAETCSI TIPEXKHUM: 3AKOH AK00b!
npuHumaemcs moeoa, Koeda é eocyoapcmaee u obujecmee
co3peau ycaosus 045 e2o nosigaeHusl. A Kak Xe orpese-
JIUTh, CO3pEJIU, TTOSIBUIIMCH 3TU cambie ycioBusi? Co-
BEPIIEHHO OYEBUHO, UYTO 3TO OCTAETCS MOJTHOCTHIO Ha
YCMOTPEHUM MPABUTEIBCTBEHHOW U MapjaMeHTCKOMN
O6ropokpatuu. Ee monxoabl MOTYT ObITh, a CETOAHS 10-
CTaTOYHO OYEBUIHO, UTO SIBJISIIOTCSI, 0Opa3HO TOBODSI,
«YTUJIUTAPHBIMU»: HET 3aKOHA — 3HAYUT, HET peTy-
JINPOBaHUSI COOTBETCTBYIOINIETO OJIOKA BOIIPOCOB, U
TOT/Ia OHU HE MOTYT BOBHUKATH B KM3HU. EcTeCcTBEHHO
XOYEeTCsI CIIPOCUTD: ITOYEMY OHU Ha 3TOM CTOSIT?

O0paTtnMcsI K KITIOU€BOM CUTYaIU, BOKPYT KOTOPOIA
3aBsi3aHa MpobiieMa — TaK Ha3bIBa€MBbIi MEpPecCMOTpP
Koncturyuuu.

IMpuxoautcs nenukoM npusectH cT. 135 KoHctuty-
LIMU, 9TOOBI TIPOIIIEe OBLIO 3aTeM TOBOPUTH O CBSI3aHHBIX
C HEI0 MOMEHTaX:

«1. ITonoxenus ras 1, 2 u 9 Koncturyuuu Poc-
cuiickoit Degepaiiiu He MOTYT OBITh TTEPECMOTPEHBI
®enepanbHbiM CobpaHueM.

2. Ecnii mipeyiokeHre o0 TIepecMoTpe TTOIOXKEHUIA
maB 1, 2 u 9 Koracturynuu Poccuiickoit @enepann
OymeT moaepXKaHo TpeMsI TIATBIMU TOJIOCOB OT 00IIIe-
ro yucia wieHoB CoBeta Penepanuu u AeMyTaToOB
TocynapctBeHHOl JIyMbl, TO B COOTBETCTBUU C (pefe-
paTbHBIM KOHCTUTYIIMUOHHBIM 3aKOHOM CO3BIBAETCS
Koncrurtynnonnoe CobpaHue.

3. KoncruryunonHoe Cobpanue b0 OATBEPXK-
naet HemdMeHHOCTh KoHcTtutynuu Poccuiickoi
®enepanuu, 11060 pa3padaTeiBaeT MPOEKT HOBOW
Koucturyuun Poccuiickoit Pemepamnu, KOTOPHIi
npuHuMaeTcst Koncrutynmonasim CoopaHreM qByMst
TPETSIMUA TOJIOCOB OT OOIIETO YKCJIA €r0 YJIEHOB WU
BBIHOCUTCSI Ha BCEHAPOJHOE TosiocoBaHue. [1pu mpo-
BEJIEHUM BCEHAPOIHOTO ToysiocoBaHus KoHCTUTYIHSI
Poccuiickoit @enepaniuy CUMTAETCS TPUHSITON, €CIIN
3a Hee MPOT0JIOCOBAJIO O0JIee TTOJIOBUHBI U30MpaTeiei,
MPUHSBIINX YIaCTUE B TOJIOCOBAHUU, TIPU YCIIOBUM,
YTO B HEM TIPUHSUIO yyacTue 0oJjiee MOJIOBUHBI N30M-
pareJieit».

HTak, ecnm Kakue-To MHULIMATOPBI KOHCTUTYIIU-
OHHBIX peOPM XOTST 3aTPOHYTh HOPMBI T1aB 1, 2 1 9,
Jlaxe CYIIYIO «MeJIOUb», 3TO BBI30BET MPUHSITAE HOBOM
KoHctutynum, uro u ectb nepecmotp. [Ipuxonur B
TOJIOBY MBICJIb: co3aatenu Tekcta Koncturynuu 1993 .,
He pa3 OObSIBJISIBIINE O TIEPEXOTHOCTH JaHHOTO OCHOB-
HOTO 3aKOHA, TOJICITYTHO TyMaJIi O «<BEYHOCTH» CBOETO
TBOPEHUS U «OOECTIEUMIIN» €€ TeM, YTO He TTO3BOJISTIOT
TpoTaTh Ha3BaHHbBIE IJIaBbl HE MHAUE KaK MPUHSITUEM

HoBoil KoHctutyniuu. O He0OOOCHOBAaHHOCTHU 3TOTO
MOJX0/a MBI HEe pa3 Mucalid paHee, He OyaeM 37ech
MOBTOPSIThCS 0.

Ceiiuac, B pycjie TeMbl CTaTbW, PeYb O JPYTOM.
Bu.2cT. 135 ckazaHo, 4To TTpU TTOIAEPKKE TPETOXKE-
HUSI O TIEPECMOTPE TTOJIOXKEHU YKa3aHHBIX T1aB KoH-
cTutyuuu B obeunx nanarax GenepanpbHoro CodbpaHust
«B COOTBETCTBUU C (heepaibHBIM KOHCTUTYLIMOHHBIM
3aKOHOM co3biBaeTcsi Koncrurynmonnoe CobpaHue».
HTax, mosoxeHo UMeTh TaHHBIN (penepaTbHbIA KOH-
CTUTYLIMOHHBIN 3aKOH. A ero HeT yxe 25 net! [Touemy?
Jloruka Tex, KTO y BJIaCTH, TIPOCTas: KaK TOJbKO OyneT
mpuHAT 3ToT PK3, TyT e HayYHYTCS MOTOJI3HOBE-
HUs Ha MacITaOHYI0O KOHCTUTYIIMOHHYIO pedopmy.
A 3TO, MOJI, BBEJIET CTpPAaHy B COCTOsSTHME pa3dpona,
TPOTUBOCTOSTHUI 1 T.1. [103TOMYy OTCYyTCTBUE TaKOTO
®K3 — cBoero pona 6aro.

IMpuBoAUTCS M ellle ONWH apTyMEHT: BpOjae Obl
TAaKOTO 3aKOHa HE MOJDKHO OBITh 1O PACCMOTPEHUS
TIPETTIOKEHUH 0 TIepeCMOTpPe B 00eUX NajiaTtax; u JTUIIb
TIOCJIE X ONOOPEHUS «B COOTBETCTBUM» C TaHHBIM DK 3
cosbiBaetcst Koncrurynmonnoe Coopanue. [Tomyuaer-
Csl, YTO JI0 PACCMOTPEHUSI TIPEIOKEHUI O TTOTIpaBKax
B TIajlaTax TaKoi 3aKOH He HyXXeH, HeOOXOAMMOCTh B
HEeM HacTymaeT mo3xe. Ho aToT monxox BechMa He-
ybenuTesieH; KaK M3BECTHO, HOPMATUBHOE IPAaBOBOE
peryImpoBaHue CTPOUTCS He MPOCTO Ha 0(hOPMIIEHU U
00111eCTBEHHBIX OTHOIIEHUI, HO ¥ HA 0TOOPE JTYYIIIEro
JUISI HOpM MpaBa, BKJIto4yas u MmoneaupoBanue. Keratu,
€CJIM IPUHUMATH (heNlepaTbHBI KOHCTUTYITMOHHBIN 3a-
koH o KoHctutyimmonHoM CobpaHuu rocjie omoOpeHust
TIPEIIOKEHU O TIepecMoTpe B masiatax PenepasbHOTro
Cobpanus, Bce paBHO Benb 3T0T MK3 OymeTr He yem
WHBIM, KaK MOJIETUPOBAHKEM.

IMonywaercsi, 4To Bce Xe TTaBHOE COOOpakeHne —
He BBI3OBET JIM TOSIBJICHUE 3aKOHA BOJIHY KeJTaHW
monyuuTh HOBYI0 KoHcTtutynuio? EctecTBeHHO,
XOYeTCsI CIIPOCUTH: a YTO K€ 3/1eCh TAKOTO, YETo Cclie-
nyet 6oaTbesa? TocymapcTBO U 0OIIECTBO JBUXKYTCS
BTIEpe], MOYeMY K€ KOHCTUTYIIUS JOJDKHA OCTaBaThCS
crapoii! Ccputatorest Ha ipumep CIIIA, rone Koncru-
Tynus cymectByeT 6onee 200 neT. OgHako maBaiiTe
yu4TeM, YTO OHa TOXE HE OCTajiach HEM3MEHHOM.
U emte: B 3T0#1 cCTpaHe BOZHUKIIA UEs TAK HA3IBAEMOI
>k1Boit KOHCTUTYIINM, COTTIACHO KOTOPOI KOHCTUTYIIU-
OHHYIO MaTepuio TornpassieT Bepxosusrit Cy, a He-
PEnKo M TeKyIas MOJUTHUKA UCTIOTHUTETbHO BJIACTH.
W mogemy OFI TOTIa He BCITOMHUTE 0 ipuMepe D PT, roe
6osiee 50 pa3 BHOCWJINCh U3MEHEHUS U TOTIOJTHEHUS B
OCHOBHOI1 3aKOH, a OH BCE PaBHO JaTUPYETCS TOIOM
nipuHaTHs (1949 1) v ocTaeTcss KOHCTPYKTUBHOI 6a30i
pa3BUTHS OOIIECTBEHHBIX OTHOILIEHU B 3TOM CTpaHe.

IToaToMy OTBETMM TaK: MOJIOKEHO UMEThH (peepatb-
HBII KOHCTUTYIIMOHHBIN 3aKOH 0 KOHCTUTYIIMOHHOM

10 Cwm., B yactHocTu: ABakbsiH C.A. Koncruryuust Poccuu: mpu-
pojia, 3BOJTIOLMSI, COBPEMEHHOCTh. M. : Poccuiickuii opuande-
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Cobpanuu — nasaiite npumeM ero! Ecnu xxe 60s9Tbesa
TOTO, YTO 3TO BHI30BET BOJIHY KOHCTUTYLIMOHHOM
pedopMbl, maBaiiTe TOrma mMomyMaeM: a He TIPUBEAET
JIU OTCYTCTBUE NAHHOTO KOHCTUTYIIMOHHOTO 3aKOHA
JIPYTYIO BOJIHY, O KOTOPOIt aBTOP 3TUX CTPOK ITHCAJT e11Ie
rapy AecsITUIeTUI Ha3am: moyeMy Obl TOTa He TIO/IrO-
TOBUTH MPOEKT HOBOV KoHCTUTYLMU, coOpaTh Gosee
2 MJIH TIOATIMCEN IO WHUIIMATUBOM (herepasbHOTO
pedepeHayMa 1o ee TIPUHSITUIO U PEIIEHUEM TaKOTo
pedepeHayMa OCTaBUTH B UCTOPUY TETIEPEIITHUI TEKCT
OcHoBHoro 3akoHa!!!

Hey6enuTenbHOCTH JOBOMIA O TOM, YTO 3aKOHBI HAJIO
MIPUHVMATH HE TIOTOMY, YTO OHM TIPETyCMOTPEHBI, a
MMOTOMY, YTO B HUX BO3HUKJIAa KOHKPETHAS MOTPeO-
HOCTb, Pa30MBAETCS TEM, YTO IPUHSITUE 3aKOHOB €CTh
cTparernyeckasi, a He CHIOMUHYTHAs 3a7adya CTPaHBbl.
M oHa moaTBepxkaaeTcss COOCTBEHHBIM KOHCTUTYIH-
OHHBIM TIPUMEPOM.

B u. 1 ct. 137 Koncturyuuu P® 3anucano:
«M3meHenus B cratbio 65 Konctutyuuu Poccuiickoit
Denepanunu, onpeaensoilyo coctaB Poccuiickoit
®Denepaiu, BHOCATCS Ha OCHOBaHUU (heaepaabHOTO
KOHCTUTYIITMOHHOTO 3aKOHA O TpuHsATUU B Poccuii-
ckyto Penepaiinio v 06pa30BaHUU B €€ COCTaBE HOBOTO
cyosekTa Poccuiickoit Penepanum, 006 M3MeHEHUH
KOHCTUTYIIMOHHO-TIPABOBOTO cTaryca cyonekra Poc-
cuiickoit Menepaiium».

Kak u3BecTHO, TIepBBII U3 MPEAYCMOTPEHHBIX
3neck ®K3 6601 mpunAT B 2001 . — 310 Penepaiib-
HBII KOHCTUTYIIMOHHEIN 3aKOH OoT 17 mexadps 2001 .
«O mopsinke ipuHaTHS B Poccutickyio enepaiuio u
o0pa3oBaHUs B €€ COCTaBe HOBOro cyobekTa Poccuii-
ckoit enepauun»'?. Henb3s He 00paTUTh BHUMAaHUE
Ha TO, YTO HA MOMEHT MPUHSITUSI 3TOTO 3aKOHA He
OBLJIO HM OHOTO Ciiy4yast Kak npuHsaTus B P@, tak u
obpasoBanus B PO HoBoro cyonekTa. [TepBoiii ciyvait
00pa3oBaHUsT HOBOTO cyObeKTa umen mecto B 2004 .
npu obpaszoBaHuu IlepMckoro kpas. A mepBbId U
MoKa €JUHCTBEHHBIN ciy4yail mpuHsaTusg B Poccuii-
ckyio @enepainio MHOCTpaHHOTO rocynapctsa (Pe-
cny6onuka KpeiM) u o6pa3oBaHus Ha ero 6ase IBYX
cyobekToB P® umen mecto B 2014 . (Pecrybivka
KpbsiM u Topon denepanbHoro 3HaueHusi CeBacTo-
T0JIb).

[Mpunsatue PenepaibHOTO KOHCTUTYIITMOHHOTO 3a-
koHa 2001 I. OBIJI0 He TOJBKO IIIaTOM B IEMOHCTPALINHI
KOHCTUTYIIMOHHOM KyJBTYypbl. 3aKOH CTaJ MOYBOM
JUTSI TIOCTIETYIOIIUX TISITH ClTy4aeB 00pa30BaHUST HOBBIX
CyOBEKTOB BHYTPU TEPPUTOPUU CTPAaHBI U OCOOEHHO
6e3yrnpeyHoro pemeHus Bonpoca ¢ Kpsimom. Ilpu-
MEHUTEJIbHO K TOCIeTHEMY COOBITUIO MOXHO TIpe.-
CTaBUTb, CKOJBKO OBbI CIOXHOCTEe ObL1o y Poccum
MpU OTCYTCTBUU JAaHHOTO 3aKOHA W HEOOXOAMMOCTH
rpaMoTHOTrO BKTIoueHus1 Kprima B coctaB Poccutickoit

" Cwm. 06 atoMm: ABakbsiH C.A. Ykas. cou. C. 221.
12 C3 P®.2001. Ne 52 (1 4.). Cr. 4916.

®enepallii Ha OCHOBE KCJIAHMS ¢ HACEIeHUSI, BbI-
CKa3aHHOTO Ha pedhepeHIyMe.

B cBs13u ¢ 5THIM HeENb3d He KOCHYTBCSI U BTOPOTO
deneparbHOr0 KOHCTUTYLIMOHHOTO 3aKOHa, Ipeay-
cmotpeHHoro B 4. 1 c1. 137 Koncturynuu PO, —
00 M3MEHEHUN KOHCTUTYIIMOHHO-TIPABOBOTO CTaTyca
cyonekTa Poccuiickoit @enepannu. Hamo ckas3ars,
YTO DTOTO MOMEHTa KacaeTcs He TOJbKo cT. 137.
B 4. 5 ct. 66 KoHctutyuuu ckazaHo: «Craryc cyOb-
ekta Poccuiickoit Menepalini MOXeET OBITh M3MEHEH
Mo B3aMHOMY coriacuio Poccuiickoit Penepannm
u cyobekTa Poccuiickoit denepalinii B COOTBETCTBUU
¢ ¢demepallbHBIM KOHCTUTYHMOHHBIM 3aKOHOM».
U3 conocrasnenus cT. 66 1 137 04eBUIHO, YTO TOJKEH
OBITH 00mMit HopMaTUBHBIN PK3 0 mopsake m3Me-
HeHus craryca cyobekTa PO n konkpeTHEIE PK3 00
W3MEHEHHNH CTaTyca OTIAeIbHOIo CyoheKTa. Bompoc o
TOM, UTO TAKOE «M3MEHEHNE KOHCTUTYIIMOHHO-TIPaBO-
BOTO cTaryca cyobekTa Poccmiickoit degepannu»,
He OYEHb-TO SICEH. MbI IBITAIMCH Pa300paThCs B HeM 3,
Ho oyeBrIHO, 9TO ITOTHOCTHIO HA 3TOT BOIIPOC JOJDKHO
OTBETUTH IIPUHSITHE CAMOTO COOTBETCTBYIONIETO (pemme-
PaTbHOTO KOHCTUTYIIMOHHOTO 3aKOHA.

4. TlpuHATHE WJIW OTKAa3 OT NMPUHSATUS 3aKOHa
B CWIbHOW CTETIEHU CBSA3aHBI C TEM, €CTh JIU OO bEKTUB-
HbI€ HE TOJIbKO MOJIMTUYECKUE, HO U MaTepUaIbHBIE,
a TakXKe HPaBCTBEHHO-ICUXOJIOTUYECKUE MPEATOChUI-
KU JJTS MOSIBJIEHUS aKTa.

3auacTylo Bce JaHHbIe (haKTOPBI PUXOAUTCS OpaTh
BO B3auMocBs3u. Hampumep, BBenenue B Poccun mmo
aMepUKaHCKOMY 00pasily, 1o CYyIIeCTBY, KOHCTUTY-
LIMOHHOM 00S13aHHOCTU KaXJI0r0 IrpakJIaHUHA 3a0J-
HSITh Y CAABaTh B KOHIIE TOJIa HAJIOTOBbIE AeKJIapaluu
«pa3buUIoCh» O HECKOJbKO OYEBUIHBIX (PAKTOPOB:
MOJABJISIONIEMY OOJBIIMHCTBY HACENEHUS HE B YeEM
OBUIO OTYMTHIBATHCS U OHO HE COOMPAIOCH 3TO IEJIATh;
COOTBETCTBEHHO, MPUBJIEYb K MPABOBOI OTBETCTBEH-
HOCTY MWIJIMOHBI JIIOJIEW 32 HETPEACTABIECHNE HAJIO-
TOBBIX JEKJIapaliii ObUTO OBl HE TOJBKO MOJIUTUYECKU
Heleaecoo0pa3Ho, HO U HEPEaJbHO, HAJOTOBBIE
WHCTIEKIIUU ObUIM HE B COCTOSIHUU MPUHATH TaKylO
Maccy JOKYMEHTOB U Jajiee TPOBEPUTh UX MOMIUH-
HOCTb.

U euie npumep: IIUTENbHBIA OTKA3 OT U3MEHEHUS
conep>kaHusl KOHCTUTYIIMOHHOTO TpaBa Ha MEHCUOH-
HOe obecTieueHre MyTeM IMOBBIIIEHUST TIEHCUOHHOTO
Bo3pacTa ObLI OOYCJIOBJIEH HE TEM, YTO HE TyMaJIU O
HEOOXOAMMOCTU PETYJIMPOBAHUS, a OMIACEHUSIMU He-
BOCTIPUSITHSI TOU MEPBI TpakIaHAMU 1 OOIIIECTBEHHOTO
HecrokoicTBUsA. I cOOTBETCTBYIOIIME TOTUTUYECKUE
penieHus, 3aKkoHonarenbHbie pechopmbl B 2018 . 00b-
SICHSIOTCS HE TOJIbKO T€M, UTO MaJIbl€ OTTSITUBATh

13 AakbsaH C.A. M3MmeHeHue craryca cyobekra Poccuiickoii ®e-
Jepauuu: mpobiaeMbl M MyTH UX pelueHust // BectHuk Mock. yH-
ta. Cepus 11. IIpaso. 2003. Ne 2.
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HeJb35, HO €11le U CIIPaBeIJIMBBIM PACYETOM HA TO, UTO
HaceJIeHUEe MOUMET BBIHYKIEHHOCTbh MEPHI.

HTak, ncuxoyiorusi OTHOLIEHUS TpaXaaH K BO3-
MOXHBIM KOHCTUTYLUMOHHBIM PEIIEHUSM SIBJISIETCS
Hepeako onpeaenstomuM dhakropoM. Tak, mnaccUuBHOE
yyacTue (HeyvyacTue) usbuparesieil B perMOHaIbHBIX
¥ MYHULIMITAJIbHBIX BIOOpAX JaJo MOBOI HEKOTOPHIM
KUCCeI0BaTeNsIM MPEMIIOXUTh MOAYyMaTh 00 ame-
PUKaHCKOW MpakTUKe MPeIBAPUTEIbHON «3amuch»
(perucTtpanuu) rpaxaaH B KauecTBe U30Upartesieil Ha
TPSIAYIIMX BEIOOPAX; B 3TOM CITy4ae TOJIbKO TaKUe 3ape-
TUCTPUPOBABIIUECS U MTOJTYYAIOT BO3MOXHOCTb MPUTi-
TU U nporojiocoBatb. B Poccun aToT BapuaHT counu
(Toxa?) Helles1lecO00pa3HBIM, HO K TTPU3HAKAM TICUXO-
JIOTUYECKOI HEMOATOTOBIEHHOCTU IPAXIAH K TAKOMY
BapUaHTy peain3alliy «BCEOOIIeTO» N30MPATETLHOTO
MpaBa 100aBJIsIeTCs elle U onaceHue 6e3anadepHOCTU
KaK rpaxiaH, Tak 1 oQUIMaTbHbBIX yYaCTHUKOB U301~
paTeIpHOTO MPOLECCa, B TOM YHCIIE U HEBO3MOXHOCTh
YYaCTKOBBIX U30MpaTEIbHbIX KOMUCCUIN 0OECIIEeUYnUTh
YYeT XeNallluX U, KaK CIEeICTBUE, O HEU30EXKHBIX
crnopax 006 OrpaHUYeHU U U30UPATETbHBIX MPAB.

Kcratu, B Kakoii-TO Mepe CO3BYUHBIE OTACEHUS
BO3HUKHYT U B CUTYyallU, €CJIU B 3aKOHE YCTAHOBUTH
HE MpaBo, a 00513aHHOCTh YYAaCTUS B TOJOCOBAaHUM,
MOCKOJIBKY TOTJa mpupeTcs nopsaka 70 mpoieH-
TOB U30UpaTeseil MPUBIEKATh K OTBETCTBEHHOCTHU
32 HEy4acTHe B PETUOHAJBHBIX U MyHULIUITAJIbHBIX BbI-
6opax. KTo u kak 3T0 OyzAeT aenaTb — ToXe OOJIbHOMN
BOIIPOC.

5. B 3akimioueHne KOPOTKO KOCHEMCS elle Of-
HOTO BaXXHOTO MOMeEHTA. Bplllle TOBOPUIOCH, YTO B
OTIEJIbHBIX CIydasiXx HEIIPUMEHEHNE 3aKOHA U €CTh
ToKa3aresib 0J1aroTnoyyus, MTOTUTUYECKON U TIpodeit
crabunbHOCTU. OMHAKO B OCTATbHOM IPUHSITHIE 3a-
KOHBI TIOJIOXKEHO MTPUMEHSITh TI0 MePE BOBHUKHOBEHUSI
COOTBETCTBYIOIIUX MPEANOChUIOK. VI HempuMeHeHne
HE TOJIKO BBI3bIBAET OOIIIECTBEHHBIN pPe30HAHC, HETIO-
HMMaHHe, BOTIPOCHI, HO U BeJeT K KOHCTUTYIITMOHHO-
TPaBOBBIM HEYBS3KaM.

Harnsanasiii mpumMep: HoBesutoi ot 21 utonst 2014 T
o nornpaBkax K Koncturyuuu P® mpenycMoTpeHo
BkioueHue B coctaB Coeta Menepaiiny mpencraBu-

Teneit Poccuiickoit Penepanun, Ha3Hauaembix [Ipe-
sugeHToM Poccuiickoit Denepannu, B KOJIUISCTBE HE
6osee 10 mpoLEHTOB OT OOILIETr0 YMCJIA WIEHOB MaiaThl .
IIpouwno yeTbipe roga, Ho Moka Takue 4jaeHbl CoBeTa
®enepan He Ha3HAYCHHI. M psia BOIIPOCOB OYEBU-
JIeH: HaJ0 JIM BCeX WIEHOB MajaThl — MpeacTaBuTeein
Poccniickoit @enepaliny — Ha3HAYUTH OXHOBPEMEHHO;
KaK CUMTaTh OOJIBIIMHCTBO MPU MPUHATUM PELIEHUI
Coserom Demepalinii — 110 HOBOMY WJIH TT0 IIPEKHEMY
KOJIMYECTBY YWICHOB MalIaThl?

Wtak, Teopus U mpakTUKa CTaBST psiJ BOIPOCOB
KOHCTUTYLIMOHHOTO MPaBOTBOPYECTBA U MPABOIPU-
MeHeHMs1. VX pellieHue HeoOXoauMo 1 OyAET CIoco0-
CTBOBAaTh COBEPILIEHCTBOBAHUIO KOHCTUTYLIMOHHBIX
MpPaBOOTHOLIEHUIA.
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O NNOHUMaHHUH H IIPAaBOIIOHHUMaHHH
B KOHCTUTYLHHOHHOM II1paB€

Taoxncuee I'aduc A6GOyaraesuwn,

cyobs Koncemumyuyuonnoeo Cyda Poccuiickoii @edepauuu,

sacayxcennlii opucm Poccuiickoii Pedepayuu,
dokmop ropuduueckux Hayk, npogeccop
avtor@lawinfo.ru

B nacmosuweii cmamve paccmampusaromes maxue Karouegvle 045 meopuu KOHCMUMYUUOHHO20 NPAGOCYOUst HAy4Hbvle no-
HAamusi, npedadaeaemble A8MOPOM, KAK «NOHUMAHUE» U «NPAGONOHUMAHUE» 8 OMHOWEHUU KOHCIMUMYYUOHHO020 npaesd, nped-
NpUHUMAemcs NONbIMKA NPUMEHEHUS HOBbIX NO3HABAMENbHBIX CIMPYKMYP 045 0065CHeHUs NPeOHA3HAYeHUs. KOHCIMUMYYUOH-
Ho2o npasocydus. Jlemoncmpupyemcs 3navenue KOHOAUKMOE Hocumeneli OCHOBHbIX NPAs 0451 PA3GUMUSL KOHCIUMYYUOHHO20

npasa.

KiioueBbie cjioBa: moHMMaHue B KOHCTUTYIIMOHHOM TpaBe, I0pUIMYecKasi FepMEHEeBTHUKA, CIIOXKHbBIA BHEIOPUIH -
YECKHI KOHTEKCT, CAMBOJIbI B KOHCTUTYLIMOHHOM TpaBe, KYJIbTYPHO-UCTOPUYECKUI KOHTEKCT HOPMBI, METOJT CTPYKTY-
panu3Ma, HopMaTUBHasl 3aMKHYTOCTb M KOTHUTHUBHAsI OTKPBITOCTh, MPAaBOBast aKCUOJIOTHSI.

YHuKanbHast, CBOMCTBEHHAS TOJLKO OpraHaM KOH-
CTUTYLIMOHHOW IOCTULINU CTTOCOOHOCTD OCYIIIECTBIISATH
(DYHKIIMM «OTPUIIATETLHOTO 3aKOHOIATEIISI» TpeOyeT OT
HayK¥ BHUMaHUS K TAKUM KaTeTOpHsIM, KaK «ITOHUMa-
HHME HOPM KOHCTUTYIIMOHHOTO TIpaBa», He COBITa/Ial0-
11asi Mo COAEPXAHUIO C MTOHATUEM «MHTEPIIPETALISI»
U «IIPAaBOIIOHMMAaHME» €r0 OCHOBHBIX LIEHHOCTEH (a 3T0
LIEHHOCTH CITPaBEIJIMBOCTH, 1SN, TTPABOBOI CTAaOWITh-
HOCTH 1 CJIOKHOIM KOHTEKCTYaTbHOCTH).

Ecnm ocymiecTBisATh CBOETO poja HaBUTAIUIO B
IOPUANYECKOM MUPE, TO paCCMaTpUBaEMble KATETOPUU
«[IOHUMAaHUE» U «IIPABOIMOHUMAHUE KOHCTUTYLIMOH-
HOTO TIpaBa» MOXHO OTHECTH K TOMY KPYTY TIpo0JieMm,
KOTOPBIE COCTABISIIOT TEOPUIO KOHCTUTYLIMOHHOTO
nipaBocyausi. CpaBHEHUE OpAMHAPHBIX CYIOB C KOHCTH-
TYUMOHHBIMU YOEXIaeT B TOM, YTO MPUHIUTINATbHAS
pasHUIIa MEXITY HUMU TTPOSIBIISIETCS] B 3aBUCMOCTH OT
TOTO, YTO TIEPBHIE TOJKYIOT (MHTEPIIPETUPYIOT) HOPMBI
TEKYIIEeTo 3aKOHOIATEIbCTBA, & BTOPbIE JOJKHBI TOHU-
MaTh KOHCTUTYLIMOHHBIE IIPUHIIMIIBI ¥ CO31aBaTh CBOIO
CUCTEMY KOOPAMHAT — TPaBOMMOHUMAHNUE KOHCTUTY-
LIMOHHOTO TIpaBa, YTO COCTABJISET NOKTPUHAIBHYIO
9JacTh pellieHN OPTaHOB KOHCTUTYLIMIOHHOM FOCTULIWH.
Kaxk Bepro moanmetust H.C. Bormaps, «crnenmnduka
HOPMAaTUBHOM 3HepTuH peieHuit KoHCTUTyIIMoHHO-
ro Cyma TakoBa, 4TO OHa UMEET npedmemom (cghepoit)
C80€e20 GAUSAHUS Npedcoe 8ceco0 HOPMAMUBHDBIE BEAUYUHDL
Haubosee 8biCOK020, AOCMPAKMHO20 YPOBHA — 00ujue
NPUHYURDL NPABA, KOHCIMUMYYUOHHbLE YEHHOCIU U NPUH-
Yunsl, TIOJTYyJaOIINE PEaAIM3alIMI0 BO BCEX OTPACIAX
CHCTEMBI JICHCTBYIOIIETO MpaBa... B aToM KauecTBe
rJIaBHas crieludurKa KOHCTUTYIIMOHHO-CYneOHbIX
HOPMOYCTAHOBJICHUH 3aKJTFOYAETCS B TOM, UTO, SIBJISISICh

KOHCTUTYIIMOHHBIM UICTOYHUKOM TTPaBa, OHM COYETAIOT
HOPMAaTUBHOCTH C IOKTPUHAIBHBIMU HavyaIamMm» ',

YenoBeuecTBO MO MEPE PA3BUTUS KYJIETYPbI O0bEK-
TUBHO MOMNAIAET B «30HY TypOYJIEHTHOCTU», UTO, CKOpEe
BCETO, MPENTNOJIATaeT, YTO Pa3BUTUE COLIMATBHOM XU3HU
HEU30eXHO CBI3aHO C YCIOXHEHUEM MPOTUBOPEUNIA,
nmpexae Bcero npaBoBbix. [losgBasercsa HeoOxomau-
MOCTb, COOTBETCTBEHHO, CO3JaTh 0OJiee CIOXHBIE
TEOPETUYECKUE MOJIETN PA3PEILIEHUS CAMBIX CIIOXHBIX
U3 HUX — MTPOTUBOPEUYN A MEXTY OCHOBHBIMU ITPaBaMHU.
IMosiBsSitOTCS HOBBIE TO3HABATEIbHBIE KATETOPUH, Ta-
KHe KaK abCTPaKTHOE ¥ KOHKPETHOE PABEHCTBO OCHOB-
HBIX OMHAPHBIX MPaB, TUJIEMMbI BEIOOpA, MTapagokc B
KOHCTUTYLIMOHHOM IPaBe, CI0XKHAS METAIOPUINYECKAS
KOHTEKCTYaJIbHOCTh, COCTAaBJISIOIINE KapKac TEOpUU
KOHCTUTYIIMOHHOM IOCTUIIMU KaK YaCT! TEOPUU KOH-
CTUTYLIMOHHOTO MTpaBa, KOTopasi A0KHA 6a3upoBaThCs
Ha MeTofoJioruu punocodur MPOTUBOPEUUIA.

006 aTOoM — TIpenjiaraeMasi BHUMaHUIO YATATENIe
CTaThsl, IPUYPOUYECHHAS K IBANLIATUIATUIETHEMY 100U~
neto Koncruryuuu Poccuu.

BonbimmHCTBY 00pa30BaHHBIX PYCCKUX JIIONIEH 3HA-
KOMBI CJIOBA «MbICJIb U3PEUYEHHAS €CTh JIOXb» U3 OTHOTO
U3 CaMbIX U3BECTHBIX CTUXOTBOPEHUH 30JI0TOTO BeKa
pycckoii moasuu — Silentium (MomyaHue), HanMcaH-
Horo Penopom TiOTIEBBIM.

Moanuu, ckpuigaiics u mau
H yyscmea u meumsl cgou —
Ilyckaii 6 dywegnoii enybune

' Bonmaps H.C. CyneGHbIif KOHCTUTYIIMOHATN3M B Poccun. M.,
2011. C. 122.
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Bcmatrom u 3axo00sm one
besmonsno, kak 36e30b1 6 HOuU, —
Jlobyitics umu — u moauu.

Kak cepouyy evickazams cebs?
Jlpyeomy Kak nonamo mebs?
Ilotimem au on, kax mot Jcueeuv?
Mbicab uspeuennas ecmo A094ch.

C moOMOIIBI0 3TUX CTPOK TTOST BBOIUT YUTATENIS
B CBOI BHYTPEHHUI MUD, TEKCT (PUKCUPYET MBICIIH,
KOTOpPBIE TaK OBICTPOTEYHBI, KAJIEWTOCKOMUYHBI U
sdemepHbl. TOTBKO TEKCT MO3BOJSIET MATEPUATU30-
BaTh MbICIU. [MMOTETUYECKU MOXKHO MPEACTaBUTH
BHYTPEHHUII MUD YeJIOBEKa, COTKAHHBINA U3 MepexXu-
BaHWI, YyBCTB, MBICJIEX, pa3MBbILJIEHUI, KAK OTPOM-
HYIO KHUTY, KOTOpasi Obl MOTJIa MOSIBUTHCS, €CJIU Obl
KTO-TO (pMKCUPOBAJI BCE 3TU UAEU C TOMOIIBIO TEKCTA.
Bunumo, 3ta mbiciab BooayueBuaa k. JIxoilica,
KOTOPbIil MOMbBITANACI B «Yaucce» 3a@UKCUPOBATH
BHYTPEHHIOIO Oecely 4eJI0BeKa C CaMUM CO0OM, TOTOK
co3HaHus. OH noka3aj, YTO BHyTPEHHUI MUD YeJIOoBe-
Ka OCHOBAH Ha SI3bIKE, SABIS0IIeMCcS (POPMOIA MBICIIH.
KcraTu, ¢ 3TMM BCeMUPHO U3BECTHBIM POMAHOM CBSI3a-
HO TIOSIBJIEHHE OIHOM M3BECTHOM Cyn1eOHON JOKTPUHBI
BepxoBaoro Cyma CIIIA o cBoOoIe BEIpaKeHUsI MHE-
HusL. «Dnm3on HaBcukas» B Buae hparMeHTa U3 poMaHa
ObUT OMYOJIMKOBAaH B Ta3eTe U MOCTYXWJI MPUYUHON
00pallleHUsT K MPOKYPOPY HEKOW MOJIOAON NEBYIIKH,
BO3MYILIEHHOW MaTepuaiu3aleil HEKOTOPBIX MbICTEH
yenoBeka. CocTOsIBIINIICS CyIeOHBIN TIpoliecc Hal
U3AATEJISIMU Ta3eThl PUBE K TOMY, YTO «YIUCC» OBLIT
HaneuyataH B CILIA Tonbko yepe3 necsiTh JIeT, cyneoHoe
pasbupatenbcTBO foiio 10 BepxoBHoro Cyna CIIA,
KOTOPBII HE TOJIbKO MPU3HAJ, YTO KHUTA HE SIBJISIETCS
MopHorpadu4ecKoit, Ho 1 cHOPMyJIMPOBAI TPABOBLIE
TMPUHIIUIIBI, KOTOPBIE COCTABJISIIOT BAXHYIO YaCTh MIpe-
meneHTHOI npakTuky B CIIIA.

Tak moyemy Bce-Taku B 3TOW BHYTpeHHeU Oecene
TioTueB «IIpUKa3bIBacT» cebe MOIIATh, HE MaTepUAT-
30BbIBaTh uaen? [logckaska KpoeTcs B CJI0BaX «MbICITb
U3pEYEeHHAs €CTh JIOXb» , TOCKOJBbKY OHW HATIOMUHAIOT
0 OuOJIeiCKOl UCTUHE, O TOM, YTO MBICJIU YEJIOBEKa
JTIOCTYITHBI TOJIBKO BoTy, a BbICKa3aHHbIE CJIOBA CIIOCO-
O€eH nmoacaylaTh AbsBOJI. BOT moyeMy mpy mpoYTeHUU
Silentium auTaresns He MOKUAAET OLTYIIIEHNUE TOTO, YTO
MO3T YEro-TO OYeHb OOUTCS U MO3TOMY HE JOBEPSIET
CBOM MEpEeXUBaHUS Oymare, He XOUeT BbIPa3UTh UX
«4EPHBIM TI0 OEJTOMY».

Ecnu morpy3utbcest B Ipoliecc NOHUMaHUS (CTOJIb
BAXHBIN U B IOPUCTIPYACHLIMU), TO HAIO UCCIIEN0BATh
dakThl U3 Xu3HU TioTYeBAa.

HMMeHHO B TO BpeMsi, KOTJa OH Halucall CBOE
CTUXOTBOPEHUE, MTPOU3O0IIUIO 3HAKOMCTBO C Oyayuiei
cynpyrou, ypoxaeHHo# rpaduHeil botmep. ¥ Hero He
OBLIIO YBEPEHHOCTH B TOM, YTO POAMTETU DJIEOHOPHI
aayT corjlacue Ha Opak, HO OH BCE-TaKU COCTOSLICS.

IToaT Gosiicst maxke CIOBOM CITYTHYTH CBOE CUYACThe, 1
€ro Mpecyie0BaIy IUIOXKUE MTPETYYBCTBUS, YTO CUACTHE
OyneT HegonaroBeuHbiM. U neiicTBuTebHO, B 1838 T,
rmocjie KpyIeHusT mapoxona, Ha KOTOPOM XeHa BO3-
Bpamianachk B Poccuio u3 EBpomnbl, oHa ymepna Ha
pyKax Imoara.

Ka3zanmoch 0bI, Kakoe OTHOIIIEHUE BCE 3TO UMEET K
IOPUCTIPYACHIIUU ¥ K KOHCTUTYITMOHHOMY CY/IOTIPOM3-
BozicTBY? He Mory He BrICKa3aTh yIIPeK IOPUCTaM B TOM,
YTO OHU YaCTO TIPEBPAIIAIOT 3aHSTUE IPABOM B ITPO3Y,
B TO BpeMsl KaK TpaBo, o0yanasi KpacoToi BBICIIECH
MaTeMaTUKU, BCE-TAaKU SIBJISIETCS TT033UEN.

Moe HaydHOE KpeIo COCTOUT B TOM, UTO IOpUANYIe-
CKO€ TMO3HaHUE MPECTaBIISIET COOOM MpUCITOcOobIeHNE
MHOXECTBa HayYHbIX UAel I KOHCTPYUPOBAHUS
opuandeckoro Mupa. HeobxonuMo TorpKo TOHUMATh,
YTO TIPABO HAXOMUTCS B CJIOXKHOM, BHEIOPUINIECKOM
KOHTEKCTE, YTO OHO CBSI3aHO HEBUAMMBIMU HUTSIMU C
VHBIMU COLIMAILHBIMU MpaBUIaMu (HOpMaMmu), oopa-
3YIOIIUMU KYJIBTYPY, 3STUYECKYIO WU SKOHOMUYECKYIO
HOpPMAaTUBHOCTh. M mpu TakoM HOBOM B3IJIsIAE Ha
TeHE3UC IpaBa BAPYT CTAHOBUTCS SICHBIM, KaK MaTeMa-
TAYECKUN (U CTATUCTUYECKUIA) 3aKOH OOJIBIIINX YHUCEIT
B IOPUCTIPYACHIIMU TIPEBPAIAETCS B TTOHSTHUE TIpe-
3yMIILNH, a Tpo0JieMa IIMKAHBI, T.€. HEAOIMyCTUMOCTH
3JI0YTIOTPEOIEHUST TIpaBaMU B TIPOIIECCe X OCYIIECT-
BJIEHUSI, 32 YETHIPECTA JIET IO TIOSIBJICHU ST 3HAMEHUTOTO
§ 226 B [epMaHCKOM TPakJIaHCKOM YJIOXEHHM Oblia
nocrasieHa B. [llekciupom B «BeHelMaHCKOM KyIILE»,
Ha 4TO nepBbIM oOpaTui BHUMaHue P. don MepuHr B
cBoeit Kampfums Rech?.

MHe oueHb OJIM30K MOIXOMA K U3YUYEHUIO IOPUIU-
YeCKOTo MUpa, npemyiokeHHbii M. benramoM, Koto-
pBIil TIMCall, 9YTO HE B KHUTAX, MOCBSIICHHBIX TTPaBY,
HaIlleJl OH CPeJCTBO OTHICKATh €T0 METOM, a CKopee
B COUMHEHUSIX 110 MeTausnke, GU3nKe, eCTECTBEHHON
WCTOpUU, MenuiIMHe. beHTaM ceToBaj, 4To OH OOHa-
PYXWJI O4EHb MaJIO METOAOJIOTU Y JUIST U3yYEHUS TTpaBa
Yy 3HAMEHUTHIX IOpUCTOB — TpuboHuaHa, Y. biask-
cTtoyHa, A. barrens, P. [Totbe, a ropazno 6oJibliie uaei
oH Hairen y duitocodos 1. FOMma, K. TenpBenus, 60-
tanuka K. JIunues.

Kak cuibHO pa3HUTCS 3Ta METOIOJIOTUS U3YyIeHUS
mpaBa OT Toi, Kortopyio npemtoxui [anc Kenb3eH B
XX B., yTBEpXIaBIINii, YTO IMPABO CaMOIOCTATOYHO,
BCE HEOOXOAMMBIE IIEHHOCTU M UJIEU Y€ BCTPOEHBI
B IPABOBYIO CUCTEMY, a TIOTOMY OHa SIBJIIETCS] aBTO-
HOMHO, M TOJIbKO B TAaKOM Cllyyae yueHue O TpaBe
cTaHOBUTCS 4yucThIM®., Ho MoYTu onHOBpEeMEHHO

2 Hoszed Komep. Llekcrup ¢ Touku 3penus npasa (LLeinok u
Tamuer). CII6., 1895.

3 Kenpsen I. Yucroe yueHue o mpase: BBeAEHHE B IPOOJIEMATHUKY
Hayku o mipaBe // I. KenbseH. YncToe yueHue o mpase: CripaBen-
JIMBOCTb M ecTecTBeHHOe TpaBo. CII6., 2015. TlpemnoxeHHoe
Kenb3eHOM TipaBoroHMMaHue ((HOKYCHpYeTCsl Ha JIOTUUECKUX
B3aMMOCBSI3IX HOPM B ITPaBOBOi CUCTEME, CTPEMSICh IOCTUTHYTh
CaMOHaCTPaMBAIOLLYIOCSI TADMOHUIO TPUHIIMIIOB U HOPM) B COBpEe-
MEHHOI I0pUINYeCKOi TuTepaType 0003HaYaeTcst Kak MHTepHa-
nuctckoe. TeopeTnyeckue MOJeU, OCHOBAaHHBIE Ha TIPU3HAHUUT
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¢ Kenbzenom Oiiren Dpnux Hanmcan «OCHOBOITONIOXe-
HHE COIIMOJIOTUY TIpaBax»*, KOTOpOe BBEJIO B HAyYHBII
000pOT TIOHSITUE CIIOHTAHHO BO3HUKAIOIIUX B IMPO-
11ecce MPaBONPUMEHEHWSI HOBBIX ITPABOBBIX ITOPSIIKOB.
Ot nBa Kpbita — uneun Kenb3eHa u Opimxa — momHs-
JIA 3Ha4€HUE KOHCTUTYIIMOHHOM rocThIMu B XX B. Ha
HeOBIBATYIO BBICOTY. DTO UX METOHOJIOTHUS TPEOYeT, Kak
nuireT podeccop 30pbKUH, MOCTOSTHHO YUYUTHIBATh
UCTOPUYECKN MEHSIONIUIICS COUMATbHBIN KOHTEKCT
JIEACTBUS TIpaBa, U UMEHHO C 3TUM O0CTOSITETLCTBOM
OH CBSI3bIBAET ITOHSATHE «KUBOI KOHCTUTYLIMU».

YiacHeHue 3a7a4M KOHCTUTYIIMOHHOW IOCTUIINH,
npenHazHadyeHnsi KoncrurynuonHoro Cyma — a ato
U €CTh CyTh TIPOOJIEMbl TOHUMAHUSI — JOJDKHO OTH-
paThcsl Ha OOIIENPU3HAHHYIO HAYYHYIO JOKTPUHY,
BBIPAKAIOIIYI0 CBOETO PoJia commynis opinion doctorum
o BoImpocy o npaBornoHuMmaHuu (B.J. 30pbKuH).
Ho mockonbky B poccuiickoii TeOpuu IpaBa OTCYT-
CTBYET JOKTPUHATBHOE €AMHCTBO, KOHCTUTYIIMOHHOMY
Cyny Poccuu npuxoautcst GopMupoBaTh COOCTBEHHbIE
BO33peHUs Ha IOPUANYECKUI MUD, T.6. CO3AaBaTh HE
MPOCTO HEKME Pa3pO3HEHHBIE TEOPETUUECKIE ITOIXOIbI
JUIST pEUIEHUsT YaCTHBIX TIPOOJIeM, HO U 3aHUMAThCS
IOPUANYECKIM MUPOBO33PEHNEM, TOHUMAaHWEM Tpe-
Ha3HaYeHUSI KOHCTUTYIIMOHHOU I0OCTULINY.

2. [onnmanue npeqHazHaueHUsT KoHCTUTYIIMOH-
Horo Cyna Kak camonieHTuMKaus U Kak caMoIio-
3HAHME IMHAMUYHO pa3BUBAETCS.

Ha nepBoix nopax Koncturytmonnstit Cys ripu ysic-
HEHUU lieJiell KOHCTUTYIIMOHHOTO CYIOTPOU3BOJCTRA
OTpaHMYMBAETCS aTeJUISIIUei K TeKCTy CT. 3 3aKoHa
o Koncturyumonnom Cyne P®D. B [locranosine-
Hun KC P® ot 20 urons 1999 . Ne 12-11 o memy o Tak
Ha3bIBAEMBbIX TIEPEMEIIIEHHBIX KYJIBTYPHBIX IIEHHOCTSIX,
pelirasi mpobaeMy OlleHKM KOHCTUTYLIMOHHOCTH TIOPSI-
Ka TIPUHSITYS 3aKOHA B CBSI3U C HAPYIIIEHUEM JIeTTyTaTa-
MU TIPUHIIMTIA JIMYHOTO YYaCTHS B TOJIOCOBAaHUM, TIPH-
11T K BBIBOJY, YTO TTPU3HAHNE HE COOTBETCTBYIOIINM
KoHctutynuu ¢enepaabHOro 3aKOHa O KyJIBTYPHBIX
LieHHoCTsX, nepemenieHHbIXx B CCCP B pe3ynbraTe
BTopoii MrpoBOii BOVHBI, MPOTUBOPEUUIIO OB LETSIM
KOHCTUTYLIMOHHOTO CyJIOTPOM3BOJICTBAa, KAKOBBIMU
SIBJISTIOTCST 3aIlIMTa OCHOB KOHCTUTYIIMOHHOTO CTPOS,
OCHOBHBIX TIpaB M CBOOOJ YeloBeKa M TpaxkIaHWHA,
obecreyeHre BEPXOBEHCTBA M MPSIMOTO JAEWCTBUS
Koncturyunm Poccuiickoit ®@enepaiinim.

IMpennasznauenne Koncturyunonnoro Cyma Poc-
cuiickoii Menepalnu Kak cyneOHOTo opraHa KOHCTH-
TYIIMOHHOTO KOHTPOJISI B paMKax ero KOMIMEeTeHIINHU
MO0 PacCMOTPEHUIO XaJlo0 IpaXaaH Ha HapylleHUe
WX KOHCTUTYIIMOHHBIX TIPaB U CBOOOJ, KaK 3TO OTpe-

JIOITYCTUMOCTM 3aMMCTBOBAaHMS TO3HABATEIbHBIX CTPYKTYp M3
JIPYTUX COLMATbHBIX TUCLUIUIMH, COCTABIISIIOT TaK Ha3blBaeMblii
9KCTePHATMCTCKUH ITOIXOM K TIPABY.

4 Oiiren Dpaux. OcHOBoOMONOXeHUE couuonoruu mpasa. CII6.,
2011.

> 3opbkuH B.JI. KOHCTUTYLIMOHHO-TIpaBOBOE pasBuTue Poccum.
M., 2011. C. 125.

neneHo PenepabHEIM KOHCTUTYIIMOHHBIM 3aKOHOM
«O Koucrurynmonnom Cyne Poccuiickoit @enmepa-
LIUI», TIPEAIIONaraeT Heo0XOIUMOCTh KOHCTUTYIIMOH-
HOTO CyIOIIPOM3BOACTBA B CITy4asiX, €CJIA 0¢3 IIPOBEPKU
KOHCTUTYLUMOHHOCTH OCIapuBaeMOro 3aKoHa Hapy-
IIEHHBIE TIpaBa M CBOOOIBI HE MOTYT OBITh BOCCTAHOBJIE-
HBI. Ecyii XXe paBa 3asIBUTEIISI MOTYT OBITh 3aIMIICHEI
BHE 3aBUCHUMOCTH OT IIPU3HAHUSI OCIIAPUBAEMOTO
3aKOHAa He COOTBeTCTBYIOMMM KoHcturymum Poccuii-
ckoii Peaepalinyl, TOCTaBICHHBII MM BOIIPOC HE IO~
JIEXUT pa3pellIeHUIo B 3aceJaHn KOHCTUTYIIMOHHOTO
Cyna Poccuiickoii @enepainu (Omnpenenenue KC PO
ot 10 Hos10ps1 2002 1. Ne 281-0).

JecaTbaeT Ha3an, koraa Brom 15-ro 1oouiest poccuii-
ckoit KoHCTHTYIINH COCTOSITIOCH YupexkaeHne « KypHa-
J1a KOHCTUTYLIMOHHOTO MTPaBOCYIMSI», 51 OIyOJIMKOBAJ B
TIepBBIX ABYX HOMEpaxX HOBOTO XKypHaJja cTaTbio «Llemm,
3amaun 1 pegHasHauyeHne KoncturyumonHnoro Cyma
Poccuiickoit @enepanun». B rom 25-netuss Koncrury-
i Poccun yMecTHO, 00epHYBIIICE Ha3al, CPAaBHUTD,
a Kak ceituac Koncrturynmonnsiit Cyn oHUMAaET CBOE
IpeaHa3HadYeHue. B Toif cTaTthbe, onmmpasich Ha BBEICH-
Hoe P. JIBOPKMHEBIM pa3IndcHUE HOPM-IPUHIIUIIOB
OT HOpPM, ColepXKallliX KOHKPETHbIE I0OpUANYECKUE
IIpaBWJia, s MHACAJ O TOM, YTO HOPMBI-TIPUHIIUIIHI,
OyIy4YH TOJBKO YaCThI0 KOHCTUTYIMOHHOIO TEKCTa,
SIBJISIIOTCSI OCHOBOM €ro MOHMMAaHus, T.e. JIJIsl TOro,
YTOOBI OBITh pealbHO ACHCTBYIOIIMMU, a HE IIPOCTO
JeUCTBUTETLHBIMY, HOPMBI-TIPUHIIATIBI TOJDKHBI OBITH
IIPOITYIIEHEI Yepe3 (OUIBTP MPEACTABICHUI O HUX.
ITo cytu, 3TO ObLIO HaYa0O UCCIENOBAHMUS TTPOOIEMbI
npenHazHaueHnsT KoHcTutynmmonHoro Cyma ¢ TOYKHA
3pEHUS MOHSTUSI «IOHUMaHUE», a TaKXe C MCMOJIb-
30BaHUEM Apyrux ¢uiocodckux kareropuii. Ilpen-
Ha3zHauYeHUE SIBIISICTCS IOPUINICCKUM COAEpKaHUEM
HopM 3akoHa o Koncturynmonnom Cyme Poccum,
ONpeAESIONIMX LeJUM KOHCTUTYLIMOHHOU IOCTULIMU.
YacHeHUe 3TUX HOPM, KaK 1 BCIKUX MHBIX, SIBIISICTCS
SBOJIIOTUBHBIM. M Torma ocHOBHOI 3aMBbIcesl Ha-
CTOSIIEN CTaTbU COCTOUT B ONMMCAHUM, €CTECTBEHHO,
OYeHb CXEMAaTHIHOM, TOTO, B KaKOM HaIlpaBJICHUU
IIPOUCXOINIIO M3MEHEHME TIpeIcTaBleHni cyneit KoH-
crurynuonHoro Cyma Poccuy 1 pocCUCKIX YICHBIX
0 COBpeMeHHOM ITpenHa3HaueHnn Cyna v Kakue Guiio-
co(CKO-TIpaBOBBIC MOEH, METOABI MOTYT OKa3aThCs
IMOJIE3HBIMU IJII KOHCTPYMPOBAHUS IOPUINICCKOTO
KOHIIeTITa pealbHON XXU3HU.

Hrak, mpenHazHadyeHne KOHCTUTYHMOHHOTO
Cynma — 3TO TeopeTUUeCcKOoe OCMEICICHUE TOTO, YTO
c000i1 TIpeICTaBIISICT OPTraH, OCYIICCTBIISTIOIINI KOH-
CTUTYIIMOHHOE CYIOIIPOMU3BOACTBO, KAKOBBI IIPEACITEI
€T0 MO3UTUBHON OTBETCTBEHHOCTU, KaKue HOBBIE
(GYHKILIMU HEOOXOIMMO OCYIIECTBIISITh, B O0LLIEM, KOH-
CTPYMPOBaHUE CTPATeTUM M TAKTUKH IIPABOIIPUMEHU-
TEJILHOU AeSITeILHOCTH, KOTOPasl BCET/Ia IIpeAIIoaracT
WHTEPIIPETAIIAIO IIPABOBBIX HOPM, T.¢. UCTIOJIb30BaHNUE
CBOEOOPa3HBIX JeKal B OLEHOYHOM NeSITETbHOCTH.
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M Torga HeoOXOAUMO MOSCHUTH, TOYEMY SI BME-
CTO TOHSTUS «UHTEPHpETAlUsI» UCTOJb3yI0 Ooyee
mupokoe GuaocodCcKo-NpaBoBOEe MOHATUE «MO-
HUMaHUuEe» MPUMEHUTEbHO K MPEeJHa3HAYEHUIO.
4 nymaio, 4TO 3aMEHBI MOHSTUS HEOOXOAUMBI IJis
TOr0, YTOOBI OOPAaTUTh BHUMAHKE Ha TMTOCTOSIHHO TTPO-
TEKAIOIIUI MPOLECC YCIOXHEHUS IOPUANIECKUX UACH,
T.€. YCIIOKHEHUS HE TOJIbKO I0PUINYECKOTO MUPa, HO U
BCEI OKPYKAIOLIEN YEJIOBEKA COLIMAIbHOM PEATIBHOCTH,
Ha nuddepeHMaluo HayYHbIX 3HAHU U BMECTE C TEM
HX arpeTupoBaHUE.

ITpoGnema npegHa3HAYEHUSI OPTAHOB KOHCTUTYIIU -
OHHOI IOCTHUIIMU, KaK U 1IeJIel ToCyaapcTBa B LIEJIOM,
OTHOCHUTCS K TOW YacTU IOPUCTPYICHIIMU, KOTOpas
3aHUMAETC UCCIEAOBAaHUEM OCHOBHBIX UIEN MpaBa,
a TakxXe aHTMHOMUSIMU uieu mpaBa®., Kak oTmedan
I. PanGpyx, Tv11Ib B paMKax BOIpOCa O LIEJIU ITpaBa rocy-
JTapCTBO BIEPBBIE CTAHOBUTCS IPEIMETOM PACCMOTpE-
HUS: TOCKOJIbKY MPAaBO MPEUMYIIIECTBEHHO BbIPAXaeT
BOJIIO TOCYIAPCTBA, U TOCYIaPCTBO IO OOJbIIEN YaCTH
MPaBOBOE YYpEXIEeHNE, TO BOMPOCH O LieJIU MpaBa U
1LIeJIU TOCYTapCTBa HEPA3EIUMBI.

Wnesq uenu B npaBe cTajla MOMYJISIPHON MOCIe TO-
saBieHus1 pabotsl Pynoneda ¢don Mepunra «llens B
nipaBe» (Der Zweck im Recht)’, B KOTOpOI comepKanoch
yrBepxaeHue: «IIpaBo 3HaeT OMMH TOJIBKO UCTOYHUK
MPOUCXOXIEHUS — LIeJIb».

JlocTrxXeHus1 COBpeMEHHO FepMEHEBTUKH, OITHOTO
U3 pa3aenoB Guiocopuu, MO3BOISIOT ONUCHIBATD JIe-
SITEJIbHOCTh OPTAHOB KOHCTUTYILITMOHHOM IOCTULIMM HA
S13bIKe HanboJiee aOCTPAKTHBIX MOHSATUI — 3TO U €CTh
S3bIK (prI0CcOOUU KOHCTUTYILIMOHHOTO MTpaBa.

OnvH 13 OCHOBOIMOJOXHUKOB repMEHEBTUKHU
®. Mlneiiepmaxep MuUcags O TOM, YTO TOHUMaHUE
0o0ecrneYyrnBaeT TOJbKO S3bIK. A3BIK KaK OOLIHOCTH
OXBATBIBAET W MBIIIUIEHUE, KOTOPOE BCETAA SIBISIETCS
peuybl0 — BHEIIIHEW WIX BHYTPEHHEN (KakK B «Yaucce»
JIx. JIxoiica). Kaxnaplii akT MTOHUMaHMS €CTh 0OpaTHOE
NIBUDKEHUE aKTa PEeYU, BBISIBJIEHUE TOTO MBIIUICHUS,
KOTOpOE JiexXano B ee ocHOBe. OOBEKTOM IMTOHUMAaHUSI
SIBJISIETCS SI3BIKS.

[ToHATh KAaKOW-TO TEKCT — 3HAYUT TPOHUKHYTH B
JTyXOBHBIN MUP TBOpIIa 3TOro TeKcTa. CoBpeMeHHas
TepMEHEBTUKAa OOOCHOBBIBAET TE3UC O TOM, YTO MBI
TMIOHMMAEM HE YEJIOBEKA, a CO3JaHHBIE UM YCTHBIEC WU
MUCbMEHHBIE TEKCTHI, OCHOBAHHBIE Ha MCIIOJb30Ba-
HuU s3biKa. [loHMMaHue 3aKII04aeTcsl He B OTKPBITUU
BJIOXXEHHBIX B TEKCT CMBICJIOB, & B IPUIAHWUM, IPUNUCHI-
8aHUU CMBICJIA SI3bIKOBBIM BBIPAXEHUSIM U Pa3TUYHBIM
00BbeKTaM KYyJBTYpbI (MPOU3BEAECHUSIM — JUTEPATyp-
HBIM, MY3bIKaJIbHbIM, U300pa3nUTEIbHbIM U T.1.). [1pu-
MEPHO TaK XK€ MOHUMAJIACh IEATETbHOCTb CY/IEH 10 TON-
KOBaHUIO TEKCTOB 10roBopoB B Jurectax FOcTuHuaHa.

¢ Cwm.: Panopyx I. ®unocodus npasa. M., 2004. C. 64—74; 86—92.
7 WHurepec u npaBo. CounHenue a-pa Pynonsda dpon Uepunra.

8 HoBas durocodckas SHIMKIONESAUS. 2-€ U3M., UCIpP. U JOIT.
M. : Meicab, 2010. T. 3. C. 390.

CMBICT SI3BIKOBBIX BBIPAXKEHUM pacIIeTuIsieTcs Ha IBe
YacTu: OO WJIM COLIMAIbHBIN CMBICT, KOTOPbI SIB-
JIeTCsl OOILETIPUHSATBIM B SI36IKOBOM (MU HAyYHOM)
COOOIIECTBE, 1 UHAUBUAYAJIbHBIA WJIN JTUYHOCTHBIN
CMBICJI, KOTOPBI CBSI3bIBAET C JAHHBIM BbIpaxK€eHUEM
TOJIbKO OIUH KOHKPETHBII MHAMBUA. B3aumornoHnuma-
HY€ BO3MOXHO TOJIbKO C UCITOJIb30BAHUEM COLIMAIbHBIX
CMBICTIOR’.

ABTOp TekcTa (0OCOOEHHO, JUTEPATYPHOTO, MY-
3bIKaJIbHOTO) BKJIAJILIBAET B HETO COJEpKaHUE, U 3TO
MBICJIY Y 4yBCTBA. [TOHATH TEKCT — 3HAYUT OTKPHITH U
YCBOUTb €T0 cofepXaHue, TEKCT HeceT B cedbe uHPop-
MallMIO 1 O YyBCTBaX, a IO3TOMY MTOHSIThH TEKCT O3HAYaeT
corepexXrBaHWE YeJTOBEKOM 4eJIOBEKY (BCIIOMHUM
MbIcib JI. ToacToro: xopouuit 4e10BeK — 3TO TOT, KTO
MBICJIUT CAMOCTOSITEIbHO, HO YYyXXMe MepeXnBaHUs
BOCIIPMHUMAET KaK CBOU).

To, uTO sABAsIETCSI 0OBEKTOM MOHUMAHMUS, YKe 00-
JlalaeT CMBICJIOM, MOCKOJbKY TMOUYTH BCErga MMeeT
3HAKOBYIO TIPUPOJY, UTO O3HAYaeT, YTO TEKCT BaxkeH
HE CTOJBKO caM I10 cebe, CKOJIbKO KaK HOCUTE/b, Bbl-
paxxeHue KaKMx-TO CMbICJIOB.

OO0BeKTHI TOHMMAHMS Yallle BCETO SIBJISTIOTCS TTPO-
W3BENCHUSIMMU, T.€. IPOAYKTOM TBOPUECKOM IeSITEIbHO-
CTU, OTJIMYHOM OT IeSITeIbHOCTH, HE M3AAIOIIE HEUTO
HOBO€, HEMOBTOPUMOE, OPUTHHAJIBHOE.

OOBEKTH MHTEPIIPETALIMM TIPU OCYIIECTBICHUN
KOHCTUTYLIMOHHOTI'O CyIONPOU3BOJCTBA BEChbMa OTJIM -
YaroTcs OT OOBIYHBIX MPOU3BeAeHUM. JIJ151 MOHMMaHUs
MPUPOABI 3TOTO Pa3inyusl MOJE3HO BCIIOMHUTh, YTO
nucan OpureH, pa3BMBaBIIMI ydeHHUE O THO3UCE,
cBa3bIBaeMoe ¢ anoctosioM Ilasiom!®. OH cuuTai, 4To
TPUXOTOMUYECKOMY TTOHUMAHWIO MPUPOIbI YeToBeKa
(Iyx — ayIia — TeJIO) COOTBETCTBYET TPOSIKUIA Memod
nOHUMAHUA. DTO O3HAYAET, YTO TeKCT CBSIICHHOTO
ITucaHus He sBAsIETCS JOIMOM, MCKIIOYAIOIIE BO3-
MOXKHOCTb ITPUMMChIBAHUS CJIOBaM CMbICIOB. [Tucanue
WMEET TPOSIKUIA CMBICIT — TE€JIECHBIN WU OYKBaJIbHBIM,
JYIIEBHBIA WA MOPAJIbHBIA U NYXOBHBIA WA MaTe-
puanbHbIi. TOYHOCTh TOHMMAHUS — PE3yJIbTaT COOT-
BETCTBYIOLLETO [TPOYTEHUSI, a JOrMATU3aLI1s OJHOTO U3
CMBICJIOB HEM30EXKHO BJieUeT 3a OO0 3201y KaeHHE.

TakoBbI, B 4yaCTHOCTHU, KakK cuuTtajl OpureH, ny-
neickas TeHAeHI s OYKBaJbHOTO MOHUMAHUS U
YaCTUYHO THOCTUYECKOTO 3JIOYIOTPeOJIeHUS TOJIbKO
JIYXOBHBIM MpouyTeHueM. OpureH NpuBOAUI MHOXE-
CTBO MpUMepoB. YTO MOXET ObITh OECCMbICIEHHEE,
yeM OYKBaJIbHOE TIpOYTeHNEe HacTaBieHusT CriacuTesis
arnocrtoyiaMm: «He mpuBeTCTBYATE HUKOTO B IMyTU»?
AGCYpIHO B OyKBaJIbHOM CMBICJIE U HACTABJIEHUE TOMY,
KOTO yAapsT Mo MpaBoii 1ieKe, Belb HAHOCAIIUN yaap
JleJIaeT 3TO OOBIYHO MpaBoOil PYKO#, U, CTaAO ObITh,
yaap IpUXOAUTCS T10 JIeBOI 1ieKe. Bce 3To CMMBOIIHBI,

®  Cm.: Hukudopos A.JI. SI3bIKOBbIE YHHUBEPCAIUU B CTPYKTYpE
noHnMaHus // Onucremonorust u dunocodbuss Hayku. 2017.
Ne 4. C. 49-50.

10 Cwm.: Opuren. O navanax. Kazaub, 1899. Ku. II1. [n. 2. C. 11.
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rnepeaaolie HeKUuii MUCTepPUATbHBIM CMBICT uyepe3
BUAMMO TE€JECHBIE, HO B N1€HCTBUTEIILHOCTU CBEPX-
YYBCTBEHHBIE COOBITHSI. 3aCTPSATH B TEJICCHOI 000I0UKE
CHMBOJIa — 3HAYUT, YUTATh €TO HE TYXOBHBIMU, a U~
3MYECKMMMU I1a3aMU. A UTOT TAaKOTO Y3KOpeaanucTuye-
CKOTO TIPOYTEHUS — a0CypiI.

CoBepllIeHHO HEOXXKUAAHHO MPo0IeMa TOJKOBAaHUS
KOHCTUTYLIMHU TIpEBpaIaeTCs B TOUKY IepeceueHUs
Pa3HBIX KOHIIENTYaIbHBIX ITIPOCTPAHCTB — MCKYCCTBA,
TEOJIOTUH, MOpau, mpaBa. M1 06 3TOM Ha0 MOCTOSIHHO
IIOMHUTB, YTOOBI HE JOMYCTUTh METOIOIOTMICCKUX
OIIMOOK. Y TOJIKOBAaHMSI KOHCTUTYLIMU KaK TOJTKOBaHUS
CUMBOJIOB €CTb Y€pThl, O0LIME C TOTKOBAHHUEM HOT,
CBSI3aHHBIX TEKCTOB, TIUTEPATYPHBIX TPOU3BEIECHUI.

HMcnonb3oBaHre B KOHCTUTYLMSIX CUMBOJIOB O3Ha-
4aeT, YTO OHU SIBJISIIOTCSI HEMTPaJIbHBIMMU.

He#iTpaibHOCTh KOHCTUTYLIMU SIBJSIETCS BeCcbMa
cneuu@uuecKruM OHTOI0TUYeCKUM peHoMeHOoM. Tak,
OCHOBHOI1 3aKOH [epMaHMM He COmep>KUT MOJIOXKESHUIA,
KaTeropnuIecK MPeaITMCHIBAIOIINX B Ka4eCTBE ICIN
rocyaapcTBa Wi KOHCTUTYIIMOHHOTO IIPUHIINIIA OTIpe-
JIeJICHHYIO0 3KOHOMIYeCKYyIo cructemy. [Tloatomy B Iep-
MaHUM OBITYeT MHeHME, 9T0 KOHCTUTYIINS TOITycKaeT
yCTaHOBJIEHNE JTI000T0 TUIIAa 9KOHOMUYECKOTO YCTPOIi-
CTBa, BIUIOTh 0 COLIMAIMCTUYECKOI0, 0€3 M3MEHEHUS
ee TeKcTa. KOHCTUTYIIMOHHBIE TeKCTHI JAlOT MOBO/I,
Mpennoaratb, YTo X TOJKOBAHUE UMEET UHYIO MPU-
pomy, YeM TOJIKOBaHUE APYTUX IOPUINIYECKUX TEKCTOB.

Hopmbl KOHCTUTYU M cieqU(PUYHBI C YYETOM
YeThIpeX acleKTOB: UIE0JIOTHUECKOTO XapakTepa, He-
OIpeeIeHHOCTU, TYMAHHOCTH U 001IHOCTU. BMecTo
YEeTKO U IKCIUIMIUTHO BbIpaXK€HHBIX YCIOBUU, NpU
KOTOPBIX HACTYITAIOT HOpMAaTHUBHBIC OCJICACTBUS, B
TEKCTaX KOHCTUTYIIUI COmepKaTCs TaKue IopUImie-
CKIe HOPMBI, KOTOPEIE O0PAIIAlOTCS K IPEACTABICHUSIM
00 0011IeCTBEHHOM 0J1are WJIn O HEKOEM ITOJIUTUYECKOM
uueaie, mpyu 3TOM HOPMbl KOHCTUTYLIUU BbIpaxkaroTCs
B OUCHBb HEOIIpeIeIeHHOM (hopMe — OHM He IIPU3HAIOT
YETKO KaKoM-1100 UAEOIOTMYECKUI BEIOOP U HE OT-
BepraloT HaIPSIMYIO T¢ UACOJIOTMICCKIE YCTAHOBKM,
KOTOpbIE ObUIM UCKJIIOYEHBI NI KOTOPHIE XXeIaTeIbHO
HUCKI0YaTh B OyayiieM. To ecTb 3TO Takue Iopuande-
CKMe HOPMBI, IIpY IIPUMEHCHNH KOTOPBIX He BCEeraa
JIETKO OIpPENeINTh, KAKOBbI IOPUANYECKH JOMTYCTUMbIE
aJIbTEpHATUBBI BIOOpA U TAE TaKWX aJIbTEpHATUB BO-
ob1e Het'!.

HerliTpaabHOCTb KOHCTUTYLIMOHHBIX HOPM SIBJISIETCS
Ype3BBIYAHO BasKHOI OHTOJIOTMYECKOM XapaKTePUCTH -
KOl KOHCTUTYIMOHHOTO TpaBa. [IpuHIUIT ImpaBoBOit
OIpeACICHHOCT! KaK CyMMa TpeOOBaHMI, TIPEIbIB-
JISIEMBIX KaK K 3aKOHY, TaK M K CyIeOHOI IpaKTUKe,
Ha MO B3IJISAI, HEIIPUMEHNM K KOHCTUTYIIMOHHOMY
TeKcTy. B mensix odecrieyeHNsT HEM3MEHHOCTH U CTa-
OMJIBbHOCTU KOHCTUTYLMI MX HOPMBI YACTO CTAHO-

1 Cwm.: Tdepcmann O. OHoMacTUYECKHit cobU3M: U3MEHSITh,
a He mo3HaBath (0 TonkoBaHuM KoHctutyuuu) // Poccuiickuii
exeromHuk teopun npasa. 2011. Ne 4. C. 3.

BSATCS aMOMBAJICHTHBIMU, YTO MO3BOJISIET, HE MEHSIS
KOHCTUTYLIAIO, OTHOCUTEIBLHO CBOOOHO IEICTBOBATH
B noJautudeckoi cdhepe. TeM caMbIM KOHCTUTYLIUS B
HEsIBHOM BUJIE COAEPXXUT MOJTHOMOYMS, IIEpeJaBacMble
KOHCTUTYLIMOHHBIM 3aKOHOJAATEJIEM CYAy, — IMOJHO-
MOYHKE OCYIIECTBJISITh BBIOOP OAHOTO U3 BO3MOXKHBIX
BapUaHTOB HOPMbI, U3HAYAIBHO COAEPKAIErocs B
KOHCTUTYLIMOHHOM TekcTe. [Ipu 3ToM, U 3TO ToXe
cnenudurKka KOHCTUTYLIMOHHOTO MpaBa, Cyay Mpeao-
CTaBJISIETCS BHIOOD MCXOJs M3 CIOXMUBIIEUCS oOcTa-
HOBKU. B KOHCTUTYLIMAX MPAaKTUYECKU HET MPaBUJ,
JIETAIbHO OMPENeNSIoNnX, KaK Had0 OCYIECTBISATh
5TOT BBIOOP, KAKUMU KPUTEPUSIMU HEOOXOAUMO py-
KOBOJACTBOBATbC. KOHCTUTYLIMSI OCTAaHABIMBAETCS Ha
TOM, YTO MPEAINUCHIBAECT CyAy OOSI3aHHOCTH CHEJIaTh
BBIBOJ U TOKA3aTh €70 PalIMOHATIBLHOCTB. Bompoc o ToMm,
YeM JTOJIKEeH PYKOBOJACTBOBATHCA CYJ B CBOEM BhIOOPE,
CKOpee BCEro, He SIBJISIETCS NMTPEAMETOM KOHCTUTYLU-
OHHOTO MpaBa. Bo3MOXHO, 3TUM JOKHO 3aHUMATBCS
He KOHCTUTYLIMOHHOE MPaBO, a UHbIE OTPACTU HAYKU
(PKOHOMUYECKUI aHaNU3 MpaBa, KOHCTUTYLIMOHHAS
5KOHOMUKA, TEOPUSI PALIMOHATILHOTO BBIOOPA U T.1.).

Hcnonb30BaHUE CUMBOJIOB — 3TO YacTh KYJb-
TYpHOTO Hacyienusi Bcero yenoBeyecTBa. CHUMBOJIBI
KaK 3JIEMEHT U UHCTPYMEHT KYJIbTYPhI SBISIOTCS
MPEeAMETHOM cdepolii cienraTbHON OTPACIU TYMaHU-
TapHOTO 3HAHUSI — KYJIBTYPOJIOTUU, B KOTOPOU KYJib-
Typa (OXBaThIBAIOLIAs Y MPABOBOIM KOHIIENT) B LIEJIOM
TPaKTyeTCsl Kak 0codasi CUMBOJIMYECKAsI PEAIbHOCTb,
CYIIIECTBYIOIAS MTapaUIeIbHO C PEATbHOCTBIO XXKU3HU.
B «®@unocoduu cumBonmyeckux hopm» D. Kaccupepa,
npencraButest MapOoyprckoi IIKoJbl HEOKAHTUAHIIEB,
JTaxke OTOXKIECTBIISIETCS KYJIBTYpa YeJI0BeYeCTBa U CUM-
BoJIMYecKasl peaqbHOCTh. BiausgHue uneit Kaccupepa
MOKHO O0HapyXuTh B hunocoduu npasa [. Panopyxa,
H.H. AnekceeBa, B paboTax COBpPEMEHHBIX aBTOPOB,
Hanpumep, I1. Illnara. O1o unes o6 odbpazax B mpase,
00 5CTeTHKe Mpasa u T.A.

CuMBOJIBI B KYJIBType TIpearojiaraloT HajJudue
cneluaaibHOW METOMOJOTUU «paclIu(dpPOBKU» TOTO
CMBICJIa, KOTOPBI CO3HATENBHO, & B KAKUX-TO CIyda-
s1X Oecco3HaTeIbHO ObUT MPUAAH OOBEKTY KYJIBTYpHI.
ITockosibKy CUMBOJIBI B IPABE MOYTH BCETAA SIBJISIIOTCS
pe3yJIbTaTOM CO3HATEJBHOTO TBOPYECTBA (JI€XAIlIeT0 B
OCHOBE BCSIKOU KYJIBTYPBI, B TOM YHCJIE IOPUANYECKON),
B IOPUCTIPYACHIINY TIOHSITHE «pacinbpoBKa CMBICTA,
3aMbIcia» OBUIO 3aMEHEHO Ha YAaCTHBIMA clyyai pac-
mKdPOBKU — HA MOHATUE UCTOJKOBAHUS IOPUANYEC-
CKMX HOPM, XOT$I, B CYIIIHOCTU, BCE€ 3TO OOIIUI pOJ
(eHOMEHOB.

Kaxaplii ©3 KOHCTUTYIIMOHHBIX MPUHIIUIIOB — 3TO
TauHCTBO. YTO Takoe paBOBOE TOCYJAPCTBO, WU Je-
MOKpaTus, Uiy deaepanus, Win pecnyoIunKaHUu3M —
Bedb B cT. | KoHctutyuuum Poccuum ycTaHOBIIEHO:
«Poccuiickas @enepanusi — Poccus ectb AeMoKpa-
TUYeckoe deaepaTuBHOE MPABOBOE TOCYIaPCTBO C
pecrybiukaHcKoil ¢hopmoil ipaBieHusi»? [IpaBoBoe
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TOCYIapCTBO — 3TO yX€ HOpMa, colepxkanias mIpuH-
LIMM, 3TO 3HaK B TekcTe KOHCTUTYLIMM, OTChLIAIO-
Ui K oOlIMpHeilel opuaniyecKoit nHhOopMalluu.
A Bcero ToJbKO B yacTu mepBoii cT. 1 KoHctutynuu
COAEPXUTCS YEThIPEe BaKHEUIINX HOPMBI-TIPUHIIUATIA,
KaXJ1asi U3 KOTOPBIX CBSI3aHA JIOTUKO-MIPABOBBIMU CBSI-
35IMU C OTPOMHBIM OOBEMOM HOPM MPaBa, BXOASIIUX B
npaBoByto cucteMy Poccuu. 1 6e3 o0panieHus K STuM
TOJIIIaM HOPM KOHCTUTYLIUOHHBIE HOPMBI-ITPUHIIUTIBI
OymyT TIpencTaBisATh coboit Silentium (T.e. nepxxaHue
B TaifHe, ecJii BCIIOMHUTh Ha3BaHWE CTUXOTBOPEHUS
®.Tiotuena). [lepByio rnaBy Koncturyium «OCHOBBI
KOHCTUTYLIMOHHOTO CTPOsI», COCTOSIIIYIO U3 16 cTaTeii,
MOKHO Ha3BaTh IO MIPaBy COKPOBUIITHULIEH IOPUANYEC-
CKMX 3HAHUM.

HrTak, B TeKCTE KOHCTUTYLIAI UCITONIBb3YIOTCS CJIOBA,
CJIOBOCOYETAHUS, BBITTOJHSIONINAE POJIb HEKUX CUMBO-
JIOB, BBI3BIBAIOIIUX Y MPOCBEUIEHHBIX IOPUCTOB MTHO-
BEHHbIE ACCOLMALIMU C CUCTEMHBIMU IOPUINYECKAMU
UIeIMU, KOHIENUUSIMU (KaK JOKTPUHAIBHBIMU, TaK
U cyneOHpiMU). TakuMu cuMBoOIaMU (WJIU 3HAKAMM)
SBJISIIOTCS CJIOBA «JIE€MOKpPATUS», «pPECIyOIuKa»,
«IIPaBOBOE TOCYIAPCTBO» , «COIIMATEHOE TOCYIaPCTBOY,
«Hapon» U T.1. 11 TOHUMaHUSI MOXXKHO CPAaBHUTh KOH-
CTUTYLIMOHHBIN TEKCT CO CTeHOrpadueit, T.e. cnocooom
CKOPOCTHOTO MUChMa, OCHOBAHHOTO Ha MPUMEHEHUU
CeUATBbHON CUCTEMBI 3HAKOB U COKPAIIEHUI CJIOB U
CJIOBOCOYETAHU I, MO3BOJISIONIEH PAIMOHATU3UPOBATh
TexHUuKy nmucbma. Tekct KoHCTUTYUMU OTIMYaeTcs
KPaTKOCTbIO, EMKOCTbIO, MHOTO3HAYHOCTBIO — U 3TO
BCE CIOCOOBI PAallMOHAIN3ALNU TEXHUKHU MTPaBOIpH-
MEHEHU 3TOro TeKcTa. KOHCTUTYLIMOHHOE ITpaBo, eCu
HWMETH B BUY PALIUOHATIBHOE COOTHOLIIEHUE MEXKTY TEK-
CTOM U IOKTPUHAJIbHBIMU MIPEICTABJIECHUSIMU O 3HAKAX,
U3 KOTOPBIX 3TOT TEKCT COCTOUT, OTJIUYAETCS OT APYTUX
oTpacJeil mpasa cBoeit cTeHorpaduyHOCThI0. KOHEeuHO,
3a pa3HBIMU «CHUMBOJIAMU» B KOHCTUTYLIMIOHHOM TEKCTE
CKPBIBAETCS pa3Hblii 00beM I0pUANYECKON nHDOpMa-
. Ero MOXHO U3MeEpSATh, UCTIONb3Ys MTOHSITHE UH-
TEePIPETALMOHHOTO paanyca CUMBOJIa — HOpMbI KOH-
ctutyiun. COOTBETCTBEHHO, 3HAKU, CUMBOJIBI B TEKCTE
KoHcTuTymm MoXHO NpeACcTaBUTh B KAYECTBE KPYTOB
C pa3HbIMU PAUyCaMU: KPYI, 00pa3yeMblid CUMBOJIOM
«IIPaBOBOE rOCYNapCTBO», OyAET OOJIbIIIE, YEM KPYT, 00-
pasyeMblii CUMBOJIOM «CBETCKOE TOCYIapCTBO» 2,

IToHrMaHue B KOHCTUTYLIMOHHOM MpaBe, 6€3 KOTO-
POrO HEBO3MOXHA OLIEHOYHAS IESITEIbHOCTh OPTaHOB
KOHCTUTYLIMOHHOU IOCTULIMUA, HE MOXET OTpaHUYU-
BaTbCS OTKPBITUEM BIOXKEHHOI'O «OTLIAMU-OCHOBATEISI-
Mu» KoHCTUTY1IMU cMBICIa B €€ HOpMBI. Takoii Moaxo.
K TOHUMAaHUIO Ha3bIBAETCS METOIOM UCTOPUYECKOTO
HUCTOJKOBAHUS U CIIPABEJIMBO KPUTUKYETCS B JINTE-
paType Kak KOHCEepBaTUBHBIN 2,

12 Cm.: Tamxues ' A. OnTonorust mpasa. M., 2013. C. 237.

13 Cwm.: Interpretiny Constitutions. A comparative stuoly. Edited by
Jeffry Goldsworthy Oxford Uniwersity Press, 2000.

To, uto peanbHO KoHcTuTymonHsiit Cym MCTonb-
3YeT TEKCT, COAECPKAIUi HOPMBI — 3HAKU, CUMBOJIBI,
BCE X€ BBIXOAUT 3a MpPenesbl BBISIBIECHUS U TOYHOTO
BOCTIIPOU3BENICHUS CMBICJIA, KOTOPBIA MOXHO OOHapy-
KUTb TOJIbKO BO BHYTPEHHEM MUPE TEX JIIOJIEN , KOTOPBIE
OBLIM COMPUYACTHBI K CO3IaHUIO TeKCTa KOHCTUTYIIMU.
Heobxonumo n30aBaSIThCS OT PyIUMEHTOB U30bI-
TOYHON (DUKIIMOHHOCTUA B KOHCTUTYLIMOHHOM TIpaBe.
Cyn He MOXET CUMTaTh CBOEU IeTbI0 TOJIBKO TO-
HUMAaHWE TOro, YTO 3aAYMBIBAJIOCH 3aKOHOJATENSIMU
u coznatensmu Tekcta Koncturynuu. Konctuty-
mroHHbI Cyl, €cTM OH CTOWT Ha TIOYBE 37I0POBOTO
MPaBOBOr0O peaju3Ma, BCE XK€ npunucbiéaem HOBbBIE
CMBICJIBI SI3BIKOBBIM TEKCTYaJIbHBIM BBIPAXEHUSIM.
CornacHo Mmbicnu I. Pagbpyxa, opunndeckoe TOJI-
KOBaHUE — 3TO HE MEPEOCMBICICHUE 3alyMaHHOTO,
a OKOHYATEJIbHOE OCMBICIEHUE MPOIYMAHHOTO, OHO
MpeacTaBisieT co0oli He pas3iaraeMylo Ha 3JIEMEHThI
cMmech (aManbramy. — [I.1.) TEOpETUYECKOro U MpaK-
TAYECKOTO, I03HABAEMOT0 U TBOPYECKOTO, PEMPOAYK-
TUBHOTO U MPOTYKTUBHOIO, HAYYHOTO U UHTYUTUBHOTO,
00BEKTUBHOTO 1 CYOBEKTUBHOTO 4. BoJist 3aKkoHOaTE S,
YCTaHOBJIEHUE KOTOPOM SIBJISIETCS LETBIO TONKOBAHUS,
KaK OOBEKT MOHUMAHUS HE SIBJISIETCS OHOPA30BbIM
BOJIEU3BSIBIICHUEM, BOTUIOTUBIIMMCS U 3aCTHIBLIIAM B
3akoHe. OHa, Kak rcait [000c, IBISIeTCS JOJITOBEYHOM
3aKOHOHOCHOU BOJIEi, CIIOCOOHOI K MOCTOSIHHBIM
W3MEHEHUSIM, U 3aKOHOJIaTeIb — 3TO HE TOT, BJIACThIO
KOTOPOTO 3aKOH OOpEeTaeT XU3Hb, a TOT, BIACTHIO
KOTOPOTO 3aKOH MPOAOJIXKAET OCTABaThCs 3aKOHOM
(c momomnsio cyna. — I.1.)".

CMBICIBI, KOTOpBIE CYOBEKT MTOHUMAHUS TIPUTIN-
ChIBa€T OOBEKTY IMTOHMMAHUS, OH YepraeT U3 CBOErO
BHYTPEHHETO MUPa — MUPA UHAUBUAYATbHOTO CO3HA-
HUS, 00pa3yIolIero OCHOBY MOHUMAaHWS.

AJI. HuxudopoB Ha3bIBa€T 3TOT MUP WHIUBULIY-
aJIbHOTO CO3HAHUS «MHIWBUIYAIbHBIM CMBICIIOBBIM
KOHTeKCTOM». OH (popMUpyeTCsl Ha OCHOBE SI3bIKA U
BKJIIOYAET B Ce0S1 YyBCTBEHHbIE U aOCTpPaKTHBIE 00-
pa3bl, CBSI3U MEXIy HAUMU, 3HAHUS, HPABCTBEHHbIE
YCTaHOBKU, uneabl. [Ipy noHMMaHU HOPM KOHCTH-
TYLIMOHHOTO IpaBa, ECTECTBEHHO, Ha MEePBbIA MJIaH
BBIXOJAT MPEICTABIEHUS 00 aOCTPAKTHBIX OOBEKTaX.
MHnuBraya bHbIM KOHTEKCT MPEACTABIISIET COOOM CH-
CTEMY B3aMMOCBSI3aHHBIX CMBICJIOBBIX EAUHMUIL, COAEP-
JKaHUEe KOTOPBIX OMPEJETICHO UX MECTOM B KOHTEKCTE,
T.€. UX CBSI3SIMU C IPYTUMU €AVUHULIAMU U OTHOLIEHUEM
K WHIUBUIYATbHOMY «s». BCTpedasich C sI3bIKOBBIMU
TEKCTaMU, CyOBEKT MOHUMAaHUS HAJTaraeT Ha HUX CBOM
BHYTPEHHUU KOHTEKCT, aCCOLMUPYET ¢ OOBEKTAMU
COOCTBEHHBIE OLIEHOYHBIE CMBICIOBBIE €AUHUIIBI,

4 Pan6pyx I ¥ka3. cou. C. 129.

!5 CUMBOJIMYECKUIA CMBIC]I 3TOTO BBICKA3BIBAHUS OTPAXEH B
nererne o CosioHe. Benumkuii 3akoHomarens Iperyn, 3aKOHUYMB
Ppa3pabOTKy CBOETO 3aKOHOIATE/ILCTBA, JEMOHCTPATUBHO YIATUIICS
B IOOPOBOJIBHYIO CCBUIKY. DTO O3HAYaeT, 4YTO 3aKOHOIATE/Ib-
SMIIMPHK YCTYIAET MECTO MICATLHOMY 3aKOHOIATEIIO, KHUBYLIEMY
B CAMOM 3aKOHE.
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IO CYTU — OLICHUBAET UX U TEM CAMBIM HAJIENISIET CMBIC-
JIOM (TIPUITHACHIBAET €10). B CBSA3M ¢ 3TUM BCITIOMUHAETC
MbIcib [ B. MajiblieBa 0 «cTapbIX 1 371eAILIMX HEAOCTaT-
Kax (MmpaBa) — CyOBbEKTUBHU3ME M BOJIOHTapHU3Me» 'S,
T.A. XabpueBa, KoTopasi BHec1a OOJIBIION BKJIA/ B Te-
oputo uHTeprnperaunu KoHcTuTymu, 3ameyvaer, 4yTo ee
TOJIKOBAaHWE, B OTIMYUE OT APYTUX BUJOB TOJIKOBAHUS,
0CO0EHHO 0JIM3KO K IpaBoTBopYecTBY. [Ipu 3TOM OHA
TakXe NPU3HAET, YTO MPU TOJIKOBAHUY KOHCTUTYLIMOH-
HBIX HOPM MPUCYTCTBYET HEKOTOPBI CYyObeKTUBU3M .

[TpunuceiBaHUE CMBICIOB MPU TOJKOBAHUU CO-
JlepXKaHUs «CTeHorpadruuecknux 3HaKOB» U3 TEKCTa
KoHcTuTymu, HeCMOTpPST Ha PUCKU CYOBEKTUBU3MA,
HUBEJIUPYEMBIE C TOMOIIBIO 60JIe€ BBICOKOI KOJUIETH-
AJIbHOCTU TIPU MPUHSTUU pelieHus1 KOHCTUTYLIMOH-
HbIM CynoM, Bce-TaKu UMEET OOBEKTUBHYIO OCHOBY.
Hamowmuio nzeto B./1. 3opbkriHa 00 MMTIepaTHBe yUeTa B
MPOLECCE TOHUMAHUS HOPM KOHCTUTYIIMOHHOTO MpaBa
HWCTOPUYECKU MEHSIOIIETOCS COUUANbHOR0 KOHMEKCMA
5THUX HOPM.

YyeHbIM-10pUCTaM U31aBHA U3BECTHA MBICIb O TOM,
YTO MHTEPIpPETAlAsl TPABOBOK HOPMBI MPENINoaraet
ee «IIOTpyXeHHe» B CUCTEMY BCEX IPYIUX IOpHINIe-
ckux HopM'S. Ho aTo nuiib aeMeHTapHast, IpocTast
KOHTeKCTyaldbHOCTh. HamomHuIo, uto A.JI. Huku-
¢opoB mpemaraeT y4uThIBaTh KOHTEKCT UHIUBU-
JIyaJJbHOTO CO3HAHUS, YTO B YCJAOBUSIX KOJUJIETHU-
aJbHOTO XapakTepa Mpollecca MTOHUMAaHUsI CMBICTA
KOHCTUTYLIMOHHBIX HOPM, 0€3yCJI0BHO, HEOOXOIUMO
YUUTBHIBaTh. B pe3ysibrare MOHUMaHWE KOHCTUTYLIM-
OHHOW HOPMBI, OTJIMYHOE OT UHTEpPHpeTaluu, Mpe-
BpalllaeTcs B HOBYIO, 00Jjiee CIOXHYI0 TEOPETUYECKYIO
MOJIEJb.

IOpunnueckast HopMa HaXOAUTCS B 0OJIEE CIIOKHOM
B CIUTY €TO HEYJIOBUMOCTH, CKPBITHOCTU KOHTEKCTE —
KYyJIbTYPHO-IOPUIAYECKOM, KOTOPBI cO3aaeTcs He
TOJIBKO CYIIECTBYIOIIMM MOKOJEHUEM JIIOAEM, 00pasy-
IOIIIUM HApO/I, HO U TEMU MTOKOJICHUSIMU, KOTOPBIE CO-
CTaBJISLTU 3TOT HAPO/I B TEUEHUE CTOJIETUM €ro UCTOPUU.
Ota rybokas opuandeckas uaess o0HapyKUBaeTCs
B [Ipeambyne Koncrurynuu P®, tne ormeuaercs u
KOHCTUTYUPYETCS MOHATUE MHOTOHALIMOHAIIbHOTO Ha-
poma Poccuiickoit denepa, KOTOPBI CTAHOBUTCST
TaKOBBIM OJ1aromapsi CoeAMHEHNIO 0011Iel cyab001 Ha
CBoeil 3eMJie (MPUHIUM 3€MJIA U KPOBU), B CUITY TOTO,
YTO MHOTOHAIIMOHAJIbHBII HapOJ COXpaHSIET UCTO-
pUYECKU CIIOXUBIIEECS TOCYIapCTBEHHOE €IUHCTBO.
MHoroHanmoHanbHBIN Hapox Poccuiickoii enepaiinm
YTUT MaMSTh IPEIKOB, MepeAaBIINX HAM, HBIHEIITHEMY
MOKOJIEHUIO POCCUSH (2 €CJIM UMETh B BUIY TIOHSTHE

16 Manbue I'B. CoumanbHble ocHoBaHus mpaBa. M., 2007.
C. 106—107.

17 CwM.: Xaopuena T.4. TTpaBoBas oxpana Koncruryuuu. KazaHb,
1995. C. 179.

18 Interpreture et concordare leges legibus, est optimus interpretandi
modus — HHTEepPIpPEeTUPOBATh HOPMY O3HA4aeT MPEXIe BCEro
rapMOHU3UPOBATH (COITIACOBBIBATD) €€ C IPYTUMHU HOpMaMHu.

HapoJa KakK rpaxkIaHCKOMW, a He KyJbTypHOI Hamu',
TO HBIHEIIHEMY MOKOJIEHUIO PYCCKUX, NOO BCE MBI
COMIaCHO TEOPUHU TPAXTAHCKOW HAllUU PYCCKUE, —
U 3TO TOXe (haKT MPaBOBON PeasibHOCTHU), JIIOOOBb U
yBaxeHue K OTedecTBy, Bepy B J0OpO U cOpaBeiiv-
BocTb. Hapon, a TouHee — poccuiickast Halusi, — 3TO
OCHOBHOM aKTOp MpaBOBOW kK1U3HU. OH CyIlIeCTBYET KaK
HacCJeAHUK MPeIblAyIINX MOKOJEeHUN, NTPeACTaBIeH
HBIHEITHUM MOKOJEHUEM U BOIUTOLIAETCS B OYAYIIUX
nokosneHusx. Kak u3spectHo, mpouuioe, HacToslIlee u
Oynyiiee ObITHS B CBOEM E€AUHCTBE 00pa3ylOT peayib-
HocTb. [Ipoliutbie, HBIHEIIHYE U OyayIe MOKOJICHUS
PYCCKMX Takxke 00pa3yloT €MIUHCTBO — €JUHCTBO
CyabOBI, 3eMJIU, TPAMULIMIA, KYIbTypbl U OTBETCTBEH-
HOCTH 3a CBOIO PoIMHY repel HbIHEeIITHUM U Oy IyIIUMU
TMOKOJICHUSIMU, UCXOJs U3 OCO3HAHUS ce0sl 4acTblO
MMPOBOTO coob11IecTBa. TakoBO MeCTO HapoJa (HaluK)
B [IPAaBOBOU XW3HU (PEATBHOCTH).

HTak, HOpMBI KOHCTUTYLIMOHHOTO MpaBa HaXo0-
JISITCS HE TOJNBKO B 1) IOPUANYECKOM KOHTEKCTE, HO
" 2) B KOHTEKCTE MHANBUAYAJIBHOTO CO3HAHUS CYyei,
00pa3y0IIUX KOJUIETHIO, T.€. CyOBEKT KOHCTUTYLIMOH-
HOTO MOHUMAaHUS>, 1 3) B CJIOXKHOM KYJIBTYPHO-HCTO-
pUYECKOM KOHTEKCTE.

JJ1s TIOSICHEHUS 3TOr0 HAOJIONEHUSI BOCTIOJIb3Y-
IOCh B KaU€CTBE MOSICHSIIOLIETO MpuMepa (peHOMEHOM
peuenuuu pumckoro npasa. O. IllneHrnep nucan:
«3amagHOeBpOTIeiCKOe MPaBOBOE MBIIIUIEHUE, TIepe-
HSIB AHTUYHbIE CJI0BA, YCBOWJIO JIMIIb MOBEPXHOCTHOE
UX 3HaueHUue. B KOHTeKCTe pacKphIBAETCS JTULID 102U -
yeckoe CIIOBOYNOTpPEOIeHWEe, HO HE XU3Hb, JiexXalast
B €r0 OCHOBE. YMOJIKINYIO METa(pU3UKY IPEBHUX
MPAaBOBBIX MOHATUI HE TPOOYIUTH MBILIJIEHUEM UyXK-
NIBIX €W JIIofieil, CKOJIbKO Obl OHU UX HU TIPUMEHSLUIN.
Benp camoe rinaBHOe, NIYOMHHOE MOAPA3yMEBAETCS
3[ech caMO cO0Ol, HU B KAKOM MpaBe B MUPE O HEM
He roBopuTcsi. CaMoe CyIlIeCTBeHHOE BCSIKOE TPaBo
MPEAITIONATAET, 3TOTO HE OrOBapUBasT; TPaBO OOPALIEHO
K JIIOASM, a JIIOAU Y TIOMUMO CTaTyTOB, BHYTPEHHUM
00pa3oM MOHUMAIOT TO, O YEM HET HYXKIIbl TOBOPUTD,
TMOHMMAIOT UMEHHO B CWJIy 3TOTO U MPEKpacHo cede
MPEJCTABISAIOT, KaK UM TOJIb30BaThcs. Beskoe mpaBo
€CTb M0 MPEUMYIIECTBY OOBIYHOE TIPaBO: MycKali cede
3aKOH OMNpEeNesieT CI0Ba — XWU3Hb UX UCHOAKOGbI-
eaem»*.

IToaToMy Kora yueHble WK MOJUTUKU CTPEMSITCS
HaeA3amb HAIMOHAIbBHOMY TTPaBY Uy>XKUe€ IOpUINIECKUE
HOPMBI, MOTPY>KEHHbIE B UHOW COLIMAbHO-UCTOPHU-
YECKUI KOHTEKCT, MOHSATUSI OKa3bIBAIOTCS MMyCTBIMMU,
a XXU3Hb — HEMOM.

9 Cwm.: IyceitHoB A.A. Hauusi u nuvHocTh. [IManor KyjisTyp B
yenoBusix rimodanusanmu. XII MexnyHaponHbie JInxaueBckue
HayuHble yTeHus. CI16., 2012. C. 74.

20 CaMOCTOSITEIbHOI M OYeHb MHTEPECHOU MPOOIEMOIA SIBIISIETCSI
npobjieMa MHTYWLIMM KakK d3JIeMeHTa WHIWBUIYaJbHOTO
CMBICJIOBOTO KOHTEKCTA.

2 Ocsanba Unenrnep. 3akar Esporel. M., 1998. C. 85.
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Wnes mpaBa BO MHOTOM HOCHUT KOHTEKCTYaJIbHBIIA
xapakTep. B MoeM MoOHUMaHWM 3TO O3HAYAET, YTO
CMBICJI TTpaBa, €r0 HOPM BCET/Ia 3aBUCUT OT HECKOJIbKUX
KOHTEKCTOB, HaXOSIIUXCS B Pa3HbIX PEaIbHOCTSIX,
CO3MaHHBIX CO3HAHMEM YesioBeKa. FOpucTol oopaiaoT
BHUMAaHUE TIPEXIE BCETO HA IOPUINIECKNIT KOHTEKCT
HOPMBI. 11T oTipeiesIeHNsT CMBIC/Ia HOPMBI OTAETbHbBIX
CJIOB, U3 KOTOPBIX COCTOUT TMPaBUJIO, OHU TIOMEIIAIOT
ee B Oosiee OOIIMPHBIN IOPUANIECKUN TEKCT 3aKOHa.
CaMo JIaTUHCKOE CJIOBO confextus 03Ha4aeT TeCHYIO
cBsi3b. COIIMOJIOTH TIpaBa JOTOTHSIOT I0pUINIECKUIT
KOHTEKCT KOHTEKCTOM BCETO MacCHBa KYJIbTyPHBIX
HOPM, CYIIECTBYIOIIMX B OOILIECTBE, BKIIOUAs 3TUYE-
CKU1e, SKOHOMUYECKUe TIpaBua, MOPSIKY.

Ycrnex MCTIOb30BaHUST HOBBIX TTO3HABATEIbHBIX
CTPYKTYP B KOHCTUTYLUMOHHOW IOCTULIMU COCTOUT B
TOM, UTO CHIDKAETCSI PUCK CYJIECKOTO CYObeKTUBU3MA.
Ponasnba JIBOpKMH MpenIprHsLT BeChbMa YCIIEITHYIO TT0-
TBITKY UCTIONIb30BaTh TOCTMOIEPHUCTCKYIO (hrtocod-
CKYIO METOJIOJIOTHIO CTPYKTYpasin3ma. OH OCyIIeCTBUI
JIEKOHCTPYKIIWIO MHTEPIIPETATUBHOW TEOPUU C 1IEJIBIO
BBIWICHEHUS] BaXHBIX CTPYKTYP IJISI OCMBICIEHUS
MPOOIeMaTUKU TIPUMEHEHUST CylaMW KPUTEPUST IKO-
HOMMYECKO# 3(pheKTUBHOCTY Tipu paspelieHun hard
cases (CIIOXHBIX JIE]1), CBSI3aHHBIX C KOJUTU3UE paBHO-
LIEHHBIX TIPaB U UHTEPECOB WJIU CYIIECTBYIOIIEH TTPO-
0eJIbHOCTBIO B TIPaBOBOI cucTeMe. UHTepripeTaTuBHAS
TEeOpHsI TOJIKOBAHUSI HOPM KOHCTUTYLIMOHHOTO TIpaBa
P. IBopkuHa Obl1a HampaBjieHa MPOTUB KOHUEMIAU
MpencTaBuTesell MO3UTUBUCTCKOTO TTPABOTIOHM -
Manust — JIx. OctuHa u I. Xapra??. OHa BKJIIO9aeT
B ce0s psil BaXXHBIX TPAHCAMCIIUTUIMHAPHBIX UEH,
OCHOBaHHBIX HAa HEOOXOIMMOCTU SKCTEPHAIMCTCKOTO
MPaBOMTOHUMAaHUSI.

JIBOPKWH CUWTAJ, YTO CYIIbsI B IIPOILIECCE MPABOITPH -
MEHEHUs He U3MEHSIET HOPMY TIpaBa, a OCYIIIEeCTBIISIET
e 11eJIOCTHOE KOHTEKCTYaJIbHOE OCMBICJIEHUE, MCTIONb-
3ysl pa3IMIHbIe TT0O3HABATEIbHbBIE METOIbI. OH JOIKEeH
YUUTHIBATH HOPMATUBHBIN TEKCT B €r0 IIEJIOCTHOCTH,
BKJTIOYAsl KOHTEKCT MPEIMETCTBYIOIIET0 UWHCTUTYIIU-
OHAJIBHOTO OTIbITA.

PaccmarpuBas hard cases, BOSHUKAIOIINE TTPU KOJI-
JIN3UM PAaBHOBEJIMKMX OCHOBHBIX TIPaB YeJIOBEKa, OH
oOpaiaeT BHUMaHWe Ha HEOOXOAMMOCTh YUYUTHIBATh
COlMaTbHbIE TIPUHIIUIIBI U TIPU3HAHHBIE OOIIECTBOM
neHHocty. KoHuenuus uenoctHocTu (infegrity concept)
TTO3BOJISIET CY/IbE BBOJUTH B apTYMEHTAIIUIO CYIIIECTBY-
oll[Me HOPMBI COLIMAJILHOTO Topsinka?. B aToii unee
3ByYaT OTTOJIOCKU €CTECTBEHHO-TIPAaBOBOTO TTOHWMA-
Hus ipaBa B. MexHepa, KOTOPBIH MUCall, YTO «IIPaBO
€CTh YaCTh MOPSIIKA YACTH MOPSIIKa»2,

2 Dworkin R. Is Wealth a Value? // Journal of Legal Studies. 1980.
Vol. 9. P. 191-226.

2 JIsopkuH P. O npaBax Bcepbe3. M., 2004. C. 120—184.

2% @exnep D. Dunocodust mpasa // Poccuiickuil exXeromHuK
Tteopuu npasa. 2010. Ne 3. C. 555.

ITpaBo, KaK ¥ UHBIE COLIMAIBHBIE CUCTEMBI PETYJISI-
1IUU, PEAIoaaraeT Hepa3pbIBHYIO CBSA3b C CO3HAHUEM
YeJI0BeKa, KOTOPOMY aipeCcOBaHbl HOPMBEIL, T.€. MPaBO
HaXOJUTCS KaK B IOPUANYECKOM, TaK U B CIIOKHOM
KYJBTYPHO-UCTOPUYECKOM KOHTEKCTE.

Bot noyemy B oTIM4YME OT OpAMHAPHBIX CyJOB B JI€-
SITEIbHOCTUA KOHCTUTYILIMOHHBIX CYJI0OB alTpOOUPYIOTCS
MPaKTUYECKUA BCE HOBBIE METONOJIOTUU, U3BECTHHIE
COBPEMEHHOU IOPpUAUYECKON HAyKe: OHTOJOTUKO-
MpaBoBasi, repMEHEBTUYECKASI, AKCUOJIOTUYECKas,
TMO3UTUBUCTCKAS U METOAOJOTUS CTPYKTypaiu3Ma.
M x nprMeHeHre JIEXUT B OCHOBE CYI€0HOM TOKTPUHBI
KOHCTUTYLIUOHHOW UIEHTUYHOCTH, KOTOPAsk BbIPA0o-
TaHa MPU PACCMOTPEHUM KaJI00 TpaxIaH AHUYroBa 1
Inankosa (ITocranosnenue KoncrurynuonHoro Cyna
Poccuiickoii @eneparvu ot 19 anpesst 2016 . Ne 12-11).
DTa MOKTpUHA TPEATNOJaraeT HeTeKCTyaIbHOE TTIOHU-
MaHWE KOHCTUTYLUUOHHBIX HOPM C MCTIOJIb30BaHUEM
JIOCTUKEHU I COBPEMEHHOM TEPMEHEBTUKHU, BBILLIEALLIET
3a MpeJeibl TOJTKOBAHUS TEKCTOB U YUYUTHIBAIOLIEH, B
TOM YMCJI€, UHAWBUAYATbHO-CMBICIOBON KOHTEKCT.

IToHuMaHue B AESITEIBbHOCTU OPraHOB KOHCTHU-
TYLIMUOHHOU IOCTULIMU, OTJIMYHOE OT TPAIULIMOHHOMN
WHTEPIPETallMi TEKCTOB, BKJIIOYAET UCITOJIb30BaHUE
HOBBIX [MO3HABATEIbHBIX CTPYKTYD, PA3BUBAEMBIX APY-
TUMU HayKaMU, U3y4aloIMMU OOLIECTBO.

Kak BecbMa nepcneKTUBHYIO 151 U3y4eHUs heHo-
MeHa KOHCTUTYLIMOHHOTO IIPaBOCYIUs M pa3padOoTKU
COOCTBEHHOW TEOPUU KOHCTUTYLIMOHHOU IOCTULIVU S
paccMaTpuBal0 CUCTEMHYIO TEOPUIO HEMEIIKOTO CO-
uuosiora Hukiaca Jlymana?. OH HpemyioxXua Takue
HOBBIE MO3HABATEIbHBIE CTPYKTYPbl — MPaBOBasi CHU-
cTeMa Kak ayToIolieTuyeckasi cyocucteMa, KoTopast
XapaKTepU3yeTCsT KaK «<HOPMAaTUBHOI 3aMKHYTOCTBIO»
(thesis of normative closure), Tak 1 «KOTHUTUBHOM OT-
KPBITOCTBIO» (0penness to cognitive issues). TpeboBaHue
«HOPMATHBHOU 3aMKHYTOCTH» OOYCIIOBJIECHO OCOOBIM
MECTOM TMPaBOBOU CHUCTEMBI B OOLIECTBE; MPaBOBAS
cHcTeMa IpeObIBaeT Ha IpaHulIe JOJIKHOTO U CYIIero®.
Js IpUHATUAS OLUEHOYHBIX CYXIEHUUN CYIIEeCTBYET
Oo(UIIMATBHO YCTAHOBJICHHBIN KPUTEPUIL B BUZIE TaK
Ha3bIBA€MbIX UCTOYHUKOB IMpaBa, JOKTPUHA pa3pa-
OaThIBaEeT MpaBUJIa UX IPUMEHEHUS U IPYTUE TEXHU-
YyecKue yCJIO0BUSI CTAOMIBHOCTU MPABOBOM CUCTEMBI.
OpmHako OHA He SIBJIIETCS TIOJTHOCTBHIO TePMETHYHOIM,
TMOCKOJIbKY Y Hee €CTh CITOCOOBI B3aUMOJEUCTBUS C
JPYTUMUA HOPMATUBHBIMU CUCTEMAMU — 3TUYECKOMH,
3KOHOMUYECKOU, KYJIBTYPHOU U T.1I.

KoruutrBHast OTKPBITOCTh, Kak roBoputT H. Jly-
MaH, MPeACTaBsIeT cCO00M CITOCOOHOCTh MPaBOBOM
CUCTEMBI YUUTBHCI Y OKpPYXalolllell cpeapl. DTa uaes
Ype3BbIYAHO MOJIE3HA I PAllMOHAJIBHOIO pa3pe-
LIeHUs MPOOJIEMbl MTOHUMAHUS MPU OCYLIECTBICHUU

2> Cm.: Luhmann Niklas. Law as a social system. Oxford university
Press.

2 Tyxsary/uinHa JI.A. ParmoHansHOCTh B mipaBe: noaxon H. Jlyma-
Ha // Driuctemornorus u dunocodus Hayku. 2017. Ne 4. C. 178.
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KOHCTUTYIIMOHHOTO cyAgomnpou3Boactsa. OHa mo-
3BOJISIET MIPEOAOJIETh TY CIOXHOCTb, TOT TYNMUK, B
KOTOPBII 3aBOAUT KOHCTUTYLIUOHHOE TIPABO IOPUIU-
yeckuil mo3utuBusM I. Kenbn3eHna. [lo3utuBusm He
CMOCOOEH CO31aTh TEOPETUUECKYIO MOJIENb, ANE€KBATHO
O00BSICHAIONIYIO, KaK MpaBo, Oyay4u aBTOHOMHBIM
CHCTeMHBIM 00pa3oBaHUEM, Ha «IUCTOTE» KOTOPOTO
HacTauBaJ BBIIAIOIMIMACSA aBCTPUMCKUINA YUYEHBIN,
00ecrneuynBaeT CTPYKTYPHBIE U COAEpXKATeNbHbIE U3-
MEHEHUS, KOTOPble HEOOXOIUMBI TT0 MEPe YMHOXe-
HUS COUMATBHBIX KOHMIUKTOB. JIlyMaH yOeaUTeIbHO
JIOKa3bIBAeT, YTO MPOIIECC «CaAMOKOPPEKIIUM» 00¢-
CTEYUBAETCS MPEXKE BCETO C MOMOUIBIO KOHCTUTYIH-
OHHBIX TPUHLUIIOB. 17151 3TOrO OH UCMOJb3YET TAKYIO
MO3HABATENbHYIO CTPYKTYDPY, KaK «HaOJI0IaTeNb».
B mpaBoBOii cucTeMe CyllecTBYeT CBO€OOpa3HbII
«OMHAPHBIN KOMI» B BUIE OIMO3UILINU «IIPaBOBOE/HEe-
MPaBoBOE» («KOHCTUTYIIMOHHBI/HEKOHCTUTYIINOH-
HBI»).

ITpaBoBas cuctema onpenensiet, IBaseTcs JIU BO-
MPOC «IOCTULIMA0ETbHBIM» WU XK€ HET.

«Habmonatenb» — 3TO TOT, KTO pelllaeT 3TOT BO-
Mpoc, T.€. UHCTUTYT (CyA, OaHK U T.1.). Ecau roBoputh
0 MPaBOBOW CHUCTEME, TO B POJIU HaOIIoAaTeNd B Hell
BBICTYMAET BECh KOPITYC MO3UTUBHOIO MpaBa, 3TO OH
ompenensieT ¢ MOMOIIbI0O OMHAPHOrO KOoAa, Kakue
CMoOpbl, KOHMJMKTHI MOMAJA0T B BeIeHUE MPaBOBOM
cucteMbl. Bce OCHOBHBIE CBOICTBa, KOTOPBIMU 00J1aia-
€T MPaBOBasi CUCTEMA, OCYILECTBIISIIOTCS MOCPEACTBOM
HaboaaTeNneil, a M03TOMY OHU — HE MPOCTO HabJo-
JTal0T, OHY €€ HACTPAaUBAIOT, MOIAEPXUBAIOT B pabouyeM
coctogHuU. TakuM obpa3om, pyHKUMK Habmomare-
Jiell He OTPaHUYUBAIOTCS PEUIEHUEM KOTHUTUBHBIX
3a7a4, OHU — WHXEHEePbl-HACTPOUIIMKU MPABOBOM
CHUCTEMBI.

Hepapxuueckoe yCTpOWCTBO MPAaBOBOW CUCTEMBI
TpedyeT, YTOOBI HAOII0JEHUE BHYTPU TPABOBOW CUCTE-
MBI OBLJIO YIIOPSIAOYEHO.

HabGntogaTenp nepBoro ypoBHsI — 3TO OpAUHAp-
HbIE CyIbl U KOPIYC MPaBOBBIX HOPM, UCTOYHUKOB
JUIS. IPUHSTUS PelIeHUs] IpU paspelreHun aena. Ha
5TOM YPOBHE C TOMOIIBIO (POPMATBLHO YTBEPXKIEHHBIX
HMCTOYHWKOB TIpaBa pelaeTcs 3aqada OUHapHo20 Kooa:
KakKoi crop octTuirabeneH, a Kakoil KOHMIUKT sB-
JISIETCS HEMPABOBBIM — 3TUYECKUM, MOJUTUYECKUM,
5KOHOMUYECKUM U T.I.

HaGmionaTtens BTOporo mopsiika B MpaBOBOM CH-
CTEME — 3TO BCS UepapXUsl MPOBEPOUYHBIX CyIeOHBIX
WHCTaHIWA, B KOTOPOW 0COOYIO pOJIb UTPAIOT UMEHHO
OpraHbl KOHCTUTYLIMOHHON IOCTULIMU (KOHCTUTYIH-
OHHBIE CYAbl U BBIMTOJHSIONINE aHAJIOTUYHbBIE (DYHK-
LIMU BBICIIME CyneOHble MHCTAHLIMU). TOIBKO OHU
OCYIIECTBJIIOT HAA30p 32 COOTBETCTBUEM BCEX HOPM
KOHCTUTYLIMOHHBIM HOPMaM, TPEXIIE BCEr0 — HOpMam,
CONEpXKalllM KOHCTUTYLIMOHHBIE TPUHLIUIIBI (KOTOPbIE
conepxkarcs npexJe Beero B riasax 1 u 2 Koncruryuuu
Poccuiickoit ®enepaivn).

CucreMa HabOMIONEHNS 32 KOHCTUTYIIMOHHOCTBIO
HOPM IIPaBOBOM CUCTEMBI HE SIBJISIETCS UE€papXUU-
HOM, KOHCTUTYLIMOHHBIE CYIbl SBJSIOTCS BBICIIUMU
KaCCallMOHHBIMU CyJaMU, HO TOJIBKO IO BOIIpOcaM
KOHCTUTYIIMOHHOTO TpaBa®’. CrucreMa HaOMIOIeHUS
MPeICTaBIsIeT COOOM CeTh, CXOXYIO0 C COBPEMEHHOM
ApXUTEKTYPHOI KOMITO3ULMEN «MOOUIb»2S, HabI01e-
HUE 32 OTHUM U TEM K€ JIEMEHTOM ITPaBOBOI CUCTEMBI
MOXET OCYIIECTBIISITHCS KaK ObI C Pa3HBIX YIJIOB 3PEHUSI.
OO61Ieit XxapaKTepruCcTUKOW HAOMIOAeHNUS B TIPABOBOIA
cucTteme (KOTopasi pa3iuvaeTcs U3-3a NpUHAIIeXHO-
CTH K Pa3HBIM IMPABOBBIM TPAIULIMSIM) SIBJIIETCS TO, UTO
Mepa CJIIOKHOCTU OPTaHU3ALUU CUCTEMbl HAMPSIMYIO
CBSI3aHA C TEM, B KAKOW Mepe B HEW OCYIIECTBISIETCS
nuddepeHimanus HadaoaaTeaein®.

®opmMaT cTaThu HE IMO3BOJISIET OoJiee TTOAPOOHO
U3JI0XUTH CyTh KoHLlenuuu Jlymana. Ho xorma aBTop
HauMHAET PacCyXAaTh O TaK HA3bIBAEMBIX Pa3MBITBIX
TIOHATUSIX (Vague concepts) U 00 OTKPBITOW CTPYKType
Mpasa, OH, IO CYTH, Ha f3bIKe driocoduu mpaBa 06-
CYXOaeT CIOXHEeUIIMe MpodJIeMbl KOHCTUTYLIUOHHOTO
npasa ¥ npaBocyaus. Llenablit psi KOHCTUTYHUOHHBIX
MPUHUIUIOB, UIleT JIyMaH, MOCTPOEH Ha MCTOb30Ba-
HUU TaKOTO POJa Pa3MbITBIX HOHSTUI — «PaBEHCTBO»,
«CB0O0OIIa MBICJIU U CJIOBA», «IOCTOMHCTBO JIMIHOCTI»
u T.a. OHM OTIMYAIOTCS OT KOHKPETHBIX HOPM TTPUH-
LIMITAATBEHOU HEOTIPEIEIEHHOCTBIO X 3HAYEHUS U, KaK
CJIEICTBUE, TMOKOCTBIO UX TOHUMAHUS B XOJI€ MPaBO-
npuMeHeHus >,

[MoHsiTHE «TTOHUMAaHUE» , KOTOPOE MOXHO aTpuOy-
TUPOBATh KaK OTHOCSIIEECS K O0JIACTU MPABOBOM Tep-
MEHEBTUKU, CBSI3AHO C MOHITUEM «IIPABOMTOHUMAaHUE
KOHCTUTYIIMOHHOTO TIpaBa». CBsI3b OUeBHUIHA daXe C
TOYKM 3pEHUS LU — U TO U JPYroe KpailHe BaXXHO
TSI IPAKTUYECKOTo TpaBocyaus. (DTOT TE3UC S TOMPO-
OyI0 10Ka3aTh, 00OpaIlasich K KOHKPETHBIM PEIIEHUSIM
Koncturyunonnoro Cyna Poccuiickoit Penepanun.)

I[TpuMeHUTENBHO K CyaaM OOIlledl I0pUCOAUKIUU
(v ApyruM OpAMHApPHBIM CyJaM) BbIpabOoTaHa METO-
JTOJIOTYS TIPUHSTUS PELIEHUI HA OCHOBE TaK Ha3bIBa-
eMoro opuanyeckoro cuutorusma. Cyabl ocyiect-
BJISIIOT CBOIO OLIEHOYHYIO NEeSATEIbHOCTh, B OCHOBE
KOTOPOW — YMO3aKJIlOUeHHe, ONUpalolleecss Ha JBe
JIOTUYECKUE MOCBUIKU: MepBasi — 3TO (aKTUYeCKUe
00CTOSITENCTBA KOHKPETHOTO CIIOpa, BTOpasi — 3TO
peJieBaHTHBIE K HUM HOPMBI TO3UTUBHOTO MpPaBa.

KoHcTuTyuroHHbI€ Cybl, KaK TPaBUJIO, pa3penia-
0T CJIOXHBIE JIe1a, KOTJa B KOHCTUTYIIMOHHOM CIIOpe
CTaJIKUBAIOTCS MPABOBBIE UHTEPECHI IBYX CYOBEKTOB
npaBa, 3allilaeMble OCHOBHBIMUA KOHCTUTYLIMOH-
HBIMU TIpaBaMU, SBJISIONIMMUCS PABHOLIEHHBIMU

27 Cwm.: laito A.M. Camoorpanndenue Biactu. M., 2001. C. 243.

2 TlompoOnee cm.: TamkueB I'A. KOOuieitHbIE 3aMETKH O KOHC-
TUTYIIMOHHOM DPa3BUTHM W O POJM METONOJIOTMH B KOHCTH-
TYLIMOHHO# tocTuliuu // ZKypHal KOHCTUTYLIMOHHOTO TpaBO-
cynust. 2017. Ne 1. C. 6.

¥ TyxsaryamuHa JILA. Yka3. cou. C. 184.

9 Tam xe. C. 187.
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B TOM CMBICJIE, YTO B OTJIMYME OT CUTYalIMU, B KOTOPOit
pemIaioT fejla OpAMHAPHBIE CYAbI (KOTAa CYIIeCTBYIOT
JIoTMaTU4IeCcKue MpaBuia, Kak pa3peliaTh KOJIU3HIO),
TP KOJUTU3UY OCHOBHBIX ITPaB OTCYTCTBYIOT ITOIOOHBIE
MpaBwWia, MMOCKOJIbKY TT0 O0IIeMY TTpaBUTy KOHCTUTY-
1IUY HE YCTAHABIMBAIOT MEPAPXUIO OCHOBHBIX TIPAB.
ITostomy g He mory cornacutbest ¢ FOprenom Xabep-
MacoM, KOTOPBI! CYUTAET, UTO B CITydae KOHKYPEHIINHT
OCHOBHBIX ITPaB JOJDKHBI TTPUMEHSIThCS KOJITTU3UOHHBIE
HOPMBI (KOTOpBIX HET. — I.17).

B kauecTBe MosicCHeHUsT BOCITOIB3YIOCH CJIETYIOIIM
npumepoM. B xone n3buparenbHO KaMIaHUU U30U-
paTesii 3aMHTePECOBAHBI B TOM, YTOOBI UX IPEATIOUTE -
HUST CKJIAIbIBAINCH B YCJIOBUSIX COOJIIOIEHUST BCEMH,
B TOM YHCJIe XYpPHAJIMCTaMM, UX TIpaBa Ha CBOOOTHbBIE
BBIOOPHI. JKypHaJIMCTHI OTCTAaMBAIOT CBOW MHTEpeEC,
OCHOBaHHbI Ha KOHCTUTYIIMOHHOM TIpaBe Ha CBOOOTY
CJIOBa, U TIBITAIOTCSI PACTIPOCTPAHSTH O KAHIUAATaX HEe
BCeraa qocToBepHyo nHdopmaiuio. Cremyer Jiv mpaBo
Ha CBOOOIYy BBIOOPOB «ITPUHECTHU B XEPTBY» MPaBy Ha
cBobony cioBa? BoT TUNMYHBIA KOHCTUTYLUMOHHO-
MPaBOBOI CITOpP, CTABIINIA MPEAMETOM PACCMOTPEHUSI
B Koncruryimonnom Cyne Poccuiickoit @eneparuu?’.

Takoro pona KOH(MIUKTH pABHOILIEHHBIX ITPaB P -
BJIEKJIM BHUMAaHUE HE TOJBKO YUeHbIX-I0prcTOB. OHU
HICCIIEIYIOTCS C TOUKM 3pEHUSI pUTOPUKI>?, hustocodumn
npaBa’’, 5KoHOMUKIU>*. B CMCTEeMHO-KOMMYHUKATHB-
Hoit Teopumn H. JlymaHa KOJUITM3UM OCHOBHBIX MpPaB
OTUCHIBAIOTCS TIO COBEPILIEHHO HOBOY TEOPETHUECKOI
MOJIEJIM, TTOCTPOCHHOM Ha MpUHIIMIIE Mapagokca’.
ITpu aTOM MapamoKc BHITTOTHSIET KOHCTPYKTUBHBIC
yuxumu. KOpuCThI COTJIaCHBI C 3TUM YTBEPKIEHUEM
¢dunocodos, monarasi, 9YTo KOJJTM3UM OCHOBHBIX TTPaB
SIBJISIIOTCSI UICTOYHUKOM TTPaBOOGPa3oBaHUsS e,

IMapamokchl B MpaBOBOI CUCTEME SIBJISIIOTCS TIPH-
3HAKOM U JI0Ka3aTeIbCTBOM €€ YCJIOKHEHUS, CIMTAET
O. Ilepe3, pasBuBatonmii Teoputo 0. JlymaHa B ot-
HOIIIEHWU TIPpaBOBOI cucteMbl. Hamuume mapamokcoB
B COBPEMEHHOM TIPaBe SIBJISIETCS MPOSIBJICHUEM B ITpaBe
CBOETO poNia AWJIEMMBbI MEXIY «COTIACOBAHHOCTHIO»
(consistency) v «<qyBCTBUTEbHOCTHIO K MHOTOOOPA3HIO»
(pluralistic sensitivity). Dta muaeMMa MOXET ObITh OTHE-
CeHa K 00JIacT! aKCUOJIOTUY KOHCTUTYIIMOHHOTO Mpa-

31 TloctanoBnenue KonctutynmonHnoro Cyma Poccuiickoit ®e-
nepauuu ot 30 oktsa6pst 2003 ©. B CBSI3W C 3alIPOCOM TPYIIIIBI
nerytatoB locymapctBeHHoO# Jymbl M KajoGaMM TpaxknaH
C.A. bynrmana, K.A. Kartansina u K.C. Poxkosa. URL: http://
www.ksrf.ru

2 CwMm.. CoboneBa A.K. KoOHGIMKT mpaB KakK pUTOpUYECKas
aHTUHOMMS // CpaBHUTEIbHOE KOHCTUTYLIMOHHOE 0003peHMUE.
2018. Ne 1.

3 [muak b. TpomopuuroHanbHOCTh // CpaBHHTENbHOE KOHC-
TUTYIIMOHHOe o6o3peHue. 2012. Ne 2 ; Anekcu P. @opmyna
Beca // Poccuiickuii exxeronHuK Teopuu mipasa. 2010. Ne 3.

3% YVyeHbIe-9KOHOMUCTBI  XapaKTepU3yT ONTUMHU3ALUIO JBYX
OCHOBHBIX TpaB KaK IOPUINYECKUN SKBUBAJICHT TMPUHIIMIIA
ONTUMAaJbHOCTH, BbIBeAeHHOro B. [Tapeto.

3 TyxsaryuiuHa JILA. Ykas. cou. C. 185.

% TamkueB ['A. [pvHLMIBI MpaBa ¥ TPaBO M3 TPUHIMUIIOB //
CpaBHUTEIbHOE KOHCTUTYLIMOHHOE 0003peHue. 2008. Ne 2.

Ba, TOCKOJIbKY UMEET LIEHHOCTHYIO TPUPOY: UTO OoJiee
LIEHHO M1 COBPEMEHHOTO 0011iecTBa — (hopMaIbHOE
PaBEHCTBO, YHUBEPCAIbHOCTh MPABONIPUMEHEHUS,
T.€. CTPOrOCTh U €IMHCTBO B ITPOLIECCE MPAaBONPUMEHE-
HUS, WIX Xe MPaBo NOKHO ObITh TMOKHAM, OT3bIBUM-
BBIM Ha COLIMOKYJBTYPHOE MHOTrO00Opa3ue CUTyalrid,
T.€. CIIpaBeNIMBBIM? DTO yxXe mpobijiema MpaBoIio-
HUMAaHUS KOHCTUTYLIMOHHOTO TIpaBa, KOTOpas JIEXXUT
B OCHOBE 11eJIOTO psina peiieHuii KoHCTUTYyIIMOHHOrO
Cyna Poccuiickoit denepaiuu, Tak 4To €CTh OCHOBA-
HUS yTBEPKAaTh, UTO 3TO HOBBIN XKaHP PEIIeHUA.

B kauecTBe yOeqUTEIBHBIX TOKA3aTEIbCTB MOXHO
cociaTbcsl Ha Takue peuieHUuss KOHCTUTYIMOHHO-
ro Cyna, kak: [ToctanoBinenue ot 18 utons 2013 .
Ne 19-IT mo geny o mpoBepKe KOHCTUTYIIMOHHOCTHU
m. 134. 1ct. 83,203.34.2ct. 331 uct. 351.1 TpynoBoro
konekca; [Tocranosnenue ot 21 mapra 2014 . Ne 7-T1
Mo JIeJly O MPOBEPKE KOHCTUTYLUOHHOCTU MOJIOXE-
Hus 1. 7 4. 3 cT. 82 MenepanbHoro 3akoHa «O cyxoe
B OpraHax BHYTPEHHUX AeJ...»; [locTaHOBIEeHUE
ot 20 utons 2018 r. mo gemy o mposepke 1. 1 cT. 127
CemeitHoro Konekca Poccuiickoit ®@enepaiimm.

DT1H penieHrst O0beTUHSIET TO, YTO OHU OCHOBAHBI
Ha MpaBOBOW MO3UILIMU, OTHAIONIEN MPEANOUYTEHUE
Wliee CIPaBeIlJIMBOCTU B KOHCTUTYLIMOHHOM TpaBe.
«[IpuBUMBKa CIIpaBeTMBOCTH» JJISI OTPACIN agMUHU-
CTpaTUBHOTO MpaBa Obuia caetaHa KOHCTUTYIMOHHBIM
Cynom Poccuiickoit @enepanuu B [locraHoBieHUMN
ot 17 suBaps 2013 ©. Ne 1-IT mo xanobe OO0 «Mac-
JITHCKUI xiebonpueMHblil myHKT». [Ipobnema equity
pelaeTcs B pa3HbIX TPABOBBIX CUCTEMAX MO-PAa3HOMY.
ITpereH3us Ha MOSIBJIEHKE HOBOTO XaHpa peleHU I MO-
KT ObITh 000CHOBaHA Bce O0JbIIIEN paCTIPOCTPAHEHHO-
cThi0 B petieHusix Koncturynmontnoro Cyna cChbUIKY Ha
KOHCTUTYLUMOHHBIM TPUHIIUI CIIPABEIJIMBOCTH, a 3TO
CBOETO POJIa AaHAJIOT AHTJIUIICKOTO «IpaBa CIPaBeLIN-
BOCTU», TOTIOJTHSBILIETO CUCTEMY common law.

Koncturyumnonnsiii Cyn Poccuiickoit @eneparin
HalIeJN «30J10TYI0 CEPENUHY» ITPU OLIEHKE AaHTUHOMUU:
YTO OnacHee (MY XeJlaTeIbHee) C TOUKY 3pEHUSI UHTE-
pecoB of1ecTBa — (GopMaibHOE MPaBOIIPUMEHEHUE,
He IOITycKallliee UCKIIYEHUI U3 O0LIero npasuia,
WIN X€ CIPaBelIMBOCTh, TOHUMaHUE CIleUUPUKHU
curyanuu? B nmene o mpoBepke KOHCTUTYIIMOHHOCTHU
cT. 127 Cemelinoro komekca KoncrurynnonHusiii Cyn
MpU3HAJI, YTO HEOOXO0IMMa pa3yMHas CTPOTOCTh B
MPaBONMPUMEHEHUHN, HO BMECTE C TEM HaJ0 yUYUTHIBATh
u crierupuueckure curyaruu. Onpeaensst Kpyr JIII,
KOTOPBIE MOTYT OBITh YCBIHOBUTEISIMU, 3aKOHOAATEb
XKECTKO UCKJIIOUWI BO3MOXHOCTb YCHBIHOBJIECHUS IS
JIA1L, OOJIBHBIX OTIpeieJIeHHbIMU Oosie3HsIMU. [ToaToMy
Koncrurynmonnsiit Cym pu3Hai HEKOHCTUTYIIMOH-
HbeIMU TIONToXeHUsT CemeltHOTO Kozmekca Poccutickoit
®enepaniu B TO Mepe, B KaKOU MPETyCMOTPEHHBIN
VMU 3aIlpeT Ha YChIHOBJIEHUE PACTIPOCTPAHSICSA Ha
XKEHIIWHY, YCBIHOBUBIIYIO peOeHKa, POXIEHHOIO €¢
POIIHOM CECTPO¥ B pe3yJIbTaTe MPOBEACHUS MPOLIEAYPbI
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HUCKYCCTBEHHOU MHCEMUHAIIMN OMOJIOTUYECKUM MaTe-
pHUAIOM MyXa 3TOW XEHIIUHBI, Y KOTOPOU BBISIBIEHO
3aboneBanue (BUY-undekius u rematut C).

H. JlymaH npenioXun UHTEPECHYIO UOEI0 O pa3-
BUTHUU MTpaBa, OCHOBAHHOTO Ha MPUHLIUITE MapamoKca.
IMTapamokchl B 00J1aCTU KOHCTUTYLIMOHHBIX TIPaB pa3-
peuraiotcs 6aromaps TOMy, YTO OCHOBHBIE MpaBa
GopMynupyloTcs B KOHCTUTYIIMOHHOM TEKCTE Kak
abcTpakTHbIe (vague concepts).

DTa abCTPaKTHOCTH MO3BOJSET COTIACOBBHIBATH
a0CTPAaKTHO PaBHOLIEHHbIE KOHCTUTYLIMOHHBIE €01~
HUIIBI B BUJE OCHOBHBIX IPaB B CUTyallUu CIIOpa, He
O0KUpys ApYT Opyra, T.e. MIPOUCXOIUT CUTYallMOH-
HOE «IIPUHECEHUE B KEPTBY» OJHOIO IpaBa APYrOMY.
O6a yyacTHMKa criopa, UMeSI COBEPUIEHHO IMPO-
TUBOTMOJIOXHBIE UHTEPEChl, C TOMOIIbIO OpraHa
KOHCTUTYLIMOHHOW IOCTUIIMUA HaXOIAT «DopMyny
COLJIacUsi».

Koncrutynmonnsiii Cyn HepenKo CTaTKUBaeTCsI C
TEM, YTO BOZHUKAIOT TPOTUBOPEUUSI MEXKITY TIPEICTAB-
JICHUSIMUA O Pa3IAYHBIX KOHCTUTYLIMOHHBIX MPUHIIU-
Tax, 1a U KOHCTUTYIIMOHHbIE TTPUHIIUITBI MOTYT OBITh
BHYTPEHHE MPOTUBOPEUYMBHI (JOCTATOYHO BCIIOMHUTH
PO KOHCTUTYLIMOHHBI TPUHIUIT CIPABEIJIMBOCTH,
YIOMWHAHWE O KOTOPOM MOXHO OOHApYXWTh B Ilie-
croM aob3aie [IpeamOynsl Konctutyuun). [Ipu atom
MPOTUBOPEYUBOCTh KOHCTUTYLIMOHHBIX NPUHIIUIIOB
siBJIsieTCs pedIeKcueii Kak MpOTUBOPEYUBOI TPUPOLIBI
YCTPEMJIEHUI YEIOBEKa, TaK U TeX MHOTOUYMCICHHBIX
MPOTUBOPEYUIA, U3 KOTOPBIX COTKaHA COBPEMEHHAs
oO1ecTBeHHas1 Xku3Hb. [lonck 6anaHca, cornacoBaHue
KOHCTUTYLIMOHHBIX MPUHIUIIOB — BOT YEM OOBIYHO
3aHumaetcst Koncrurynmonnstii Cyn, BeipabaTbIBast
MpaBuja UX YPAaBHOBEIIMBAHUS, TOCKOJbKY BCE KOH-
CTUTYLIMOHHBIE TPUHLUNBI PABHOLIEHHBI U MEXIY
HUMMU, KaK MPaBUJIO, HET UEPAPXUU.

B ocHOBe neu ypaBHOBEIIMBAHUS, U B TOM YKCJIE
KOHCTUTYLUIMOHHBIX TPUHIIUTIOB, JIEUT PALIMOHATIU3M,
03HAYAIOIIUIA, YTO: a) BCE KOHCTUTYLIMOHHbIE TPUHIIA-
bl JOJDKHBI COCYIIECTBOBATH; 0) JYYIIMM CIIOCOOOM
HX COCYILIECTBOBAHMUS SIBJISIETCS TAKOE UCTOJKOBAaHUE
OTHOTO KOHCTUTYILIMOHHOTO MPUHIIUIIA, KOTAA HOBbIE
MPEACTABICHUS O HEM ITO3BOJISIIOT YCWINTD PETYJISITUB-
HBII 3P PeKT OT APYroro KOHCTUTYLIMOHHOTO MPUH-
uuIa (MpUHIUIIOB); B) BO3MOXHO HE TOJIBKO YPaBHO-
BELIMBAHUE JBYX KOHCTUTYLIMOHHBIX TPUHIIUIIOB, HO
U YCWICHUE 3HAYEHUSI, «BO3BEIIMUMBAHKE» OJHOTO U3
HUX B KAKOW-TO MEPUO BPEMEHU.

B ocHOBe neu paBHOLIEHHOCTU KOHCTUTYILIMOHHBIX
MPUHIUAIIOB JieXaT GUIoCOPCKO-MPaBOBbBIE MpPeE-
CTaBJIEHUS O TOM, YTO KaXIblii U3 KOHCTUTYLIUOHHBIX
MPUHIIMIIOB BBIPaXAaeT OMpeeIeHHbII NHTEPEC 00JIb-
LIOM COLIMATBHOM rpymibl Jtoaei. [1pu aToM ¢ Touku
3peHUs] KOHCTUTYLIMOHHOTO MpaBa 3TU UHTEPECHl U
BBIpAXAalolNe UX KOHCTUTYLIMOHHbIE TPUHIIMUIIEI SIB-
JISTIOTCSL paBHOLIEHHBIMU, MOCKOJIbKY OCOOEHHOCTh

KOHCTUTYLIUOHHO-TIPABOBOI aKCUOJIOTUU B TOM, UTO
OHA He MPU3HAET UEPAPXUU MEXITY HUMU.

C ToYKM 3peHMsI KOHCTUTYIIMOHHO-TIPABOBOI OHTO-
JIOTUY BO3HUKAET UHTEPECHBI (hEHOMEH, TTOCKOJIBKY
B PaBHOLIEHHBIX KOHCTUTYLIMOHHBIX TPUHIIUAMAX «pa3-
MEIIAeTCS» MHOXECTBO CAMBIX BaXKHBIX COLIMATBHBIX
WHTEPECOB. DTO OJHA U3 CaMBbIX 3araJlouHbIX cdep
KOHCTUTYLIMOHHOTO TipaBa! B oco0oii opuandyeckoi
¢dopMe KOHCTUTYLIMOHHBIX MPUHIIAIIOB, B OCHOBAaX
KOHCTUTYLIUOHHOTO CTPOSI COAEPXUTCS UH(POpMaUs
0 CaMbIX BaXKHbBIX COLIMATbHBIX MUHTEPECAX, CYIIECTBY-
IOLIMUX B COLMAIIBHOW, pealbHOW IE€UCTBUTEIBHOCTH.
B KOHCTUTYLIMOHHO-TTPAaBOBOM KOHILIENTYaJIBHOM ITPO-
CTPAHCTBE KOHCTUTYLUIMOHHBIE MPUHIUIBI SBISIOTCS
0COOBIMY 3HAKOBBIMU HOCUTEISIMU BaXKHEMIIIEH 10pU-
JMYecKor H(GOPMALIMU, U UMEHHO B 3TOM COCTOUT UX
KOHCTUTYLIMOHHO-TIPABOBAsI IEHHOCTb.

CraHoBUTCS 00Jiee TIOHSITHBIM TIpeAHa3HauYeHUE
KOHCTUTYLMOHHBIX TIPUHIIMIIOB B IPABOBOM KOHIIEII-
TyaJIbHOM ITpocTpaHcTBe. OHU HYKHBI JJTSI BRIPAaOOTKU
6a30BBIX KOHCEHCYCOB B ODIIIECTBE, B KOTOPOM BCEra
CYILIECTBYIOT TPOTUBOPEUYUBBIE COLIMATBHBIE UHTEPECHI.

ITouck GaaHca Mexay paBHOLIEHHBIMU, HO BMe-
CT€ C TeM aHTUHOMUYHBIMU KOHCTUTYLIMOHHBIMU
MPUHLIMIIAMU — 3TO TIPUEM CBOETO POJA MOABEACHUS
YEPTHI MO/ TPOTUBOCTOSIIIMMY TOYKAMU 3PEHUS, CITY-
KaIWH LeIsIM TapMOHU3alUU 001IeCTBEHHOU XKU3HU.
ITpu 5TOM HaM IpenCTaBISETCA UCKITIOYUTETBHO BaX-
HBIM OOpAaTUTh BHUMAHUE HA TAKYI0 3aKOHOMEPHOCTb,
KaK OMHapHOCTb KOHCTUTYLIMOHHBIX TPUHIIUIIOB.
B ocHOBax KOHCTUTYLIMOHHOIO CTPOSI TapAaHTUPYET-
CS KOHCTUTYLIMOHHBINA MPUHIIAIT 3KOHOMUYECKON
cB06Ooabl. C MOMOIIBIO 3TOTO KOHCTUTYIIMOHHOTO
MpUHIMNA 00eCTIeYMBAIOTCS COLIMATbHbIE NHTEPECH
5KOHOMUYECKMN SHEPTUYHBIX YJIEHOB oblIecTBa —
npeanpuHuMaTteneif, paborogaTeaeir, 4aCTHBIX CO0O-
CTBEHHUKOB. Jlpyras KaTeropus rpaxjaaH, KOoTopas
HYXJIaeTCcsl B COLMAIbHOM MOMOIIU OT TOCYIapCTBa,
HaXOJIUTCS «MOJ 30HTUKOM» KOHCTUTYLILOHHOTO
TIPUHITUIIA COIMATBHOTO rocyaapceTa. KOpunnueckuit
MPUHIUN KOHOMUYECKOU CBOOOABI HAXOOUTCS B
CUCTEMHOU B3aMMOCBSI3U C S3KOHOMUYECKUMU MPUH-
uunamu 3P@OEKTUBHOCTU U MaKCUMU3ALMU TTPUOHI-
JI, a MPUHIUI COLIMAJIbHOTO TOCYIapCTBa CBSI3aH C
5KOHOMUYECKUMHU MPOLECCaMU MepepacipencieHust
MoJyyaeMou npeanpuHumareaamu npubsuin. Ilomy-
YaeTcs B3aUMOCBS3aHHAS (B CIIY Pa3HOMOJIIOCHOCTU
WHTEPECOB) NMapa KOHCTUTYLIMOHHBIX TPUHIIATIOB.

Jpyroii Takoi mapoilt KOHCTUTYLIUOHHBIX MPUHIIK-
OB, KOTOPYIO MOXHO MPUBECTHU B KAUE€CTBE WLTIOCTPA-
LIUY Uieu OUHAPHOCTH, SIBJISIIOTCS KOHCTUTYLIUOHHBIE
TPUHILIUITBI CBOOOIBI BBIPAXEHUSI MHEHUI U CBOOOIBI
BbIOOPOB. CTOJIb X€ TMPOTUBOPEUUBHI U KOHCTUTY-
LIMOHHBIE MTOJOXEHUS, KOTOPbIE, C OMHON CTOPOHBI,
TapaHTUPYIOT HEMPUKOCHOBEHHOCTh YACTHOM XKU3HMU,
a c IPyroil — 3aluInamT cBOOOABI Mpecchl. AHAJIOTUY-
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Hasl IapHOCTb BO3HUKAET U MPUMEHUTENBHO K 3al1TE
WHTEPECOB XEHIIMHBI U1 UHTEPECOB peOeHKa 1 001IIe-
CTBa MU pellieHnU MpoodsieMsl abopToB. U Tak manee
(Tpo6JieMBbI 3BTaHA3UU, UCKYCCTBEHHOTO OILJIOOTBO-
peHus).

HTak, KOHCTUTYIIMOHHO-TTPABOBBIE MPUHIIUITBI
CYLIECTBYIOT HE U30JUPOBAHHO, a BO B3aUMOCBSI3U
IpyT ¢ apyrom. [1pu 3ToM «ImapHbIe» KOHCTUTYLIMOHHEIE
MPUHUIMIIBI HEPEIKO BCTYNAIOT B KOJUTU3BUOHHBIE OTHO-
LIEHUS IPYT C APYTrOM, U 3Ta KOJUTU3UOHHOCTD CO3/1aeT
JMIMHAMUKY BCETO MPOCTPAHCTBA — KOHCTUTYIIMOHHO-
MPaBOBOI PeATbHOCTH.

Kaxk xxe 00 bSICHUTB 3TOT NapaloKC: C TOUKU 3PEHUS
KOHCTUTYIIMOHHOTO TEKCTa OCHOBHBIE ITpaBa 1o o0111e-
My MpaBWITy HE HAXOASATCI B KaKOU-JIMOO Mepapxuu,
HO KOT/Ia BO3HUKAET KOH(IUKT, CIOp MEXITY JIULIAMMU,
o0JamaloMMU AHTUHOMUYHBIMUA PAaBHOLIEHHBIMU
OCHOBHBIMH ITPaBaAMU, OPTaH KOHCTUTYIMOHHOM IOCTU-
LMY BCE XK€ B OMHOM CUTyaIuy Kak OyATo Obl «BO3Be-
JIMYMBAET» OHO MIPaBO, K IIpUMepy ITpaBo Ha CBOOOIY
BBIPaKEHUSI MHEHUIA, a B APYTOil OTAAET IPeANouTeHNE
JIPYroMy TpaBy, MpaBy Ha HEMIPUKOCHOBEHHOCTb JIUY-
HOI Xu13HU. Kak 00BbsICHUTH TTOMOOHBIN PESITUBU3M?
Bo3MoXHO NpeaioXuTh 0ObSICHEHUE, YYUTHIBAIOIIEE
¢deHOMeH DUKIIMOHHOCTH TpaBa.

B opuanyeckom Mupe, B OTIUYKE OT MaTePUATb-
HOTO, OBELIECTBIEHHOT0, OOUTAIOT JIUIIb MTPaBOBbHIE
00pa3bl pealbHbIX CyOBEKTOB U Belnei. [ToHsaTus
yuna (hU3NYecKoro Win IpUAnYecKoro, decreec-
HBIX Belllel U T.J.) oueBUAHO (pukimoHHwl. KOpunu-
YeCKMEe KOHCTPYKIUUU SBJSIOTCS Pa3HOBUIHOCTBIO
MeTahU3nIecKNX aOCTPaKTHBIX MOHATUI. Kak nmucan
E.B. CriekTopcKuii, «BCSIKOE TIPeBPAILIEHUE TOTO WA
UHOTO (haKTUIECKOTO OBITOBOTO OTHOIIEHUS B OT-
HOIIIEHNE I0OpUINIecKoe, BCSIKOE TIOBeAeHE Kazyca
MO/, HOPMY... SIBJISIETCS YK€ I0OPUIAYECKONA KOHCTPYK-
uei».

EcTb 4TO-TO OOlliee B TUIlE HAYYHOrO OTOOpaxe-
HUSI NEUCTBUTEJIBHOCTA MEXIY IOPUCIPYIEHIUEH
U MaTeMaTukoi. Ha cxoacTBo Mexay MaTeMaTUKOMN
U IOpUCTIpYIEeHIIMEN yXe obpaliajloch BHUMaHNUE
yuyeHbIMU-topucTamMu. [IpaBoBas NeiCTBUTEIBHOCTD
MPENCTaBIsSIET COOOU OYEHb CIOXHBIE, TPYIHO pac-
TMO3HABAEMbIE 3aKOHOMEPHOCTU. DTH 3aKOHOMEPHOCTHU
peajbHO CYUIECTBYIOT B XU3HU, OHU YAaCTh OBITHUS,
MOXHO MPEAMNOJOXUTh, YTO 3TO 3aKOHOMEPHOCTHU
MOYTHU MaTeMaThuueckoro poaa. M3 okpyxarwiieit
YeJI0BEKA PEATbHOCTU 3TU 3aKOHOMEPHOCTU TTPOpBa-
JIUCh B PEATIBHOCTh COLIMAJIbHOM NEeUCTBUTEIBHOCTH,
T.€. PEaJIbHOCTU OTHOIIEHUI MEXIY JIOAbMU, B TOM
YHCJIe UMYIIECTBEHHBIX OTHOIlIEHUl. VI B 3TOM Tpo-
pbIBE MPOSIBIISIETCS TO, 0 yeM nucain . PanOpyx: ectb
CXOJICTBO MEXITy MaTeMaTUKOM 1 IOPUCTIPYACHIIUEN, 1
OHO TPEeAOIPENEsSeTCS TUIIOM HAyYHOTO MBIIIIJIEHUSI.

37 Cnekropckuii E.B. [TpoGiembl cortnanbHoii pusuku B XVII cto-
netuu. Bapmasa, 1910. C. 597.

B okpyxaronieit Hac peaJTbHOCTA MMEET MECTO Tie-
cTpasi, MHOTOIIBETHAsI, 00beMHasl IEICTBUTETLHOCTD,
BUIMMAs ¥ HeBUIMUMasl. MareMaTrka B 3TOM MHOTO-
00pa3uu BBIAEISIET AHAIUTUYECKUM METOIOM TOJIBKO
OTHOILEHUSI,, TOAIAIOIINECS YNCTIEHHOMY BBIPaKEHUIO.
MareMaTUK MBICTUT TJIaBHBIM 00pa30oM KaTeropusiMu
yucen. KOpucT Toxe MprHUMAaeT BO BHUMaHKE B CBOEM
IOPUANYECKOM BOCIIPUSTAN MUPA TOJTHKO COBEPIIIEHHO
OIpe/Ie/IEHHYIO KapTUHY O0IIIEro IIaHa, TepeJalonyio
OYeHb YMPOIIEHHO U MCKAXEHHO JIUIIL TPYyOble KOH-
TYpHBIE OYepTaHUS BCETO KPACOUYHOTO MHOTOO0Opa3ust
u 6oraTcTBa XU3HUS,

B HekoTOpOii cTeneHn UKIMOHHBI Jaxe ycTa-
HOBJIeHHBIe B KOHCTUTYIIMM CPOKU, K IPUMEDPY CPOKU
nerucnatypsl. Ecnu mapmameHT cornacHo Konceru-
TYUMU M30UpaeTCcs Ha TISITh JIET, 3HAYUT JIX 3TO, YTO
B PEAIbHOCTU 3TOT CPOK JAEUCTBUTEIBHO COCTABJISIET
POBHO MSTh JIET?

JHexnapupyeMoe TOKTPUHOI paBEHCTBO PAaBHOIIEH-
HBIX OCHOBHBIX TIpaB MOPOW SIBJISIETCST aOCTpaKInei,
BCKpBIBaEMOI B TIPaBOBOI peasibHOCTU. Kak mucan
I. PanOpyx, «paBeHCTBO B JeHCTBUTEIHBHOCTA HE €CTh
HEUYTO NaHHOE, OHO BCET/Ia JINIITh A0CTPAKIINS JAHHOTO
HepaBeHCTBA, pPACCMaTPUBAEMOTIO C OTpeAeIeHHON
TOYKU 3peHUsT»*’. B peallbHOM KU3HM CUTYalIMsI CITopa
MEXITy HOCUTEISIMU (POPMaTTbHO-IOpUINIECKH PABHO-
IIEHHBIX OCHOBHBIX TPaB dKCILUIMIIMPYET pasaudue
MeXny abCTpakKTHBIM M KOHKPETHBIM PaBEHCTBOM
paBHOILIEHHBIX OCHOBHBIX MpaB. Yaiie Bcero OMHapHbIe
OCHOBHBIE TIpaBa BBICTYIAIOT CBOETO Pojia «MCTOYHU-
KOM BIOXHOBEHUSI» IJIsI pa3BUTHSI KOHCTUTYIITUOHHOTO
npaBa. (C Moeil Touku 3peHus, yCIIOBHO KOHKPETHBIM
PaBEHCTBOM MOKHO IPU3HATH T€ BHIBOJIBI, K KOTOPHIM
npuxogut KoncturyumonHsiit Cyn B pe3yisraTe pas-
perieHus hard cases.) OHY MHOTOCTTOMTHBI 1 OCHOBaHBI
Ha njiee «<MMPHOTO COCYIIIECTBOBAHMSI» OCHOBHBIX ITPAB,
KoT/1a HanboJiee ONTUMAIBHBIM CITOCOOOM UX pa3Bejie-
HUSI, COCYIIIECTBOBAHMS SIBIISIETCS] TAKOE TIOHMMaHUE
OJTHOTO M3 KOJITU3MOHHBIX KOHCTUTYIIMOHHBIX TTPUH-
LIMTIOB (OCHOBHBIX MPaB), KOTIa HOBbIE ITPECTABICHMS
0 HUX YCWJIMBAIOT PETYISITUBHBINA 3 (PEKT Kaxkaoro,
HECMOTPS Ha TO YTO B Pe3yJIbTaTe ypaBHOBEIIMBAHUS
MIPOUCXOAUT «BO3BEJIUYMBAHUE» OJHOTO M3 HUX B
KaKOM-TO KOHKPETHOM criope. Bbicokuii aBTopuTeT
KaXO0TO KOHCTUTYIIMOHHOTO IMPUHIIUIIA (TTpaBa), He-
CMOTpST Ha BO3HUKAIOIINE MEXTy HUMU ITPOTUBOPEY NS,
HE TO3BOJISIET BBICTPAUBATh EPAPXUYHBIE CBS3U, TIO-
CKOJIbKY IIEHHOCTb Uzien (popMabHOTO aOCTPaKTHOTO
paBEeHCTBa KOHCTUTYIIMOHHBIX TIpaB (IPUHILIMIIOB) —
9TO HEMPEMEHHOE YCJIOBUE, HEOOXOMUMOE IS yCTpa-
HEHUs TPOTUBOPEUNiI U CO3JaHUSI TOTO, UTO 00Opa3syeT,
noJb3ysach cioBaMu I[IpeamOynbl Konctutyuuu Poc-
CHMU, «TPAKIAHCKUI MUDP». YeT0BEeUeCTBO HYKIaeTCs BO
Bce OoJiee CIIOXHBIX CIToco0axX yCTpaHEHUST KOJITU3UHT

¥ Pambpyx I. Ykas. cou. C. 127.
¥ Tam xe. C. 88.
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OCHOBHBIX ITpaB, 00 Bce 0oJIee CI0XHOU CTAHOBUTCS
couMaibHasg AedCTBUTEbHOCTh. OCHOBO TS pa3BU-
THSI KOHCTUTYLIMOHHOTO MpaBa J0JXKHA OBITh METOJ0-
Jorus punocodur MPOTUBOPEUUIA.

Kazanocs Obl, eciiy pedb UAET O CO3JAHUN TEOPUU
KOHCTUTYLIMOHHOW I0CTUIIMHU, TO HaJI0 pa3padaThIiBaTh
KaKHe-TO CYIOyCTPOMCTBEHHBIE WU MPOLIECCYaTbHbIE
MpOOJIEMBI.

OnHako, OLIEHWBAS OMBIT ABAALATUNSTUIETHETO
npumeHeHus KoHncruryiiuu Poccuu, y MeHs CKIaabl-
BaeTCsl HECKOJIbKO MHOe MHeHue. KoHCTUTynoHHast
IOCTULIMS, KAK OCHOBaHHAs1 Ha TPUMEHEHUY TPUHIA-
OB KOHCTUTYLIMOHHOTO TpaBa, Hy>XAaeTCs B ONpene-
JICHHOW T€OPEeTUYECKOW MOMAENU MPAaBOMOHUMAHWUS.
He cnyuaitno B./I. 3opbkuH, paccyxaast 0 TpUHILIUITN-
aJpHeen mpobyieMe, Kak He TOMyCTUTh OTKJIOHEHUST
OT CyTH MpaBa, TOKa3bIBAET, YTO ceiiyac HeoOXonanuma
Takasi KOppeKTUPOBKA TUOEPaIbHO-UHIUBUAYTUCTU -
YECKOro Moaxo/a K MpaBOMOHUMAaHUIO, KOTOpas Mpu-
BHeECJa Obl B CaMO TTOHSTHE TTpaBa WU COMUAapU3Ma,
T.€. HyXXHa npagogas meopus, CAHTE3UPYONIas B paM-
Kax MOHSATHS TIpaBa WAEU WHIWBUIYAJIBHONU CBOOOIBI
U COLIMAJIbHOW COJUAAPHOCTU, MTOCKOJBKY U TO, U
JIpyroe — 3TO UMMAHEHTHbBIE COCTABJSIONINE CYTU
YeJIoBeKa, a 3HAYUT, U CYTH TIpaBa®’,

IMonsiTue mpasa, cocTosiiee U3 psifia UAe, SIBseTcs
BAXXHOU 4acThIO KYJIBTYphl YenoBedecTBa. BoT moue-
MY COLMAJTbHO-KYJBTYPHBII KOHTEKCT UMEET TaKylO
3HaYMMOCTb ITPY TOHUMAHUU ero HopM. Bee cucteMbl
pEeryJIMpOBaHUS COLIMATIbHBIX OTHOIIEHUI OMUPAIOTCS
Ha caMble OOIIKE PYKOBOISIINE UEU, TAKHAE KaK Jie-
caTb 3anoBefeit Moucesd. OTU Uaer OOBIYHO paccMa-
TPUBAIOTCS KaK HEKHME aKCUOMATUYECKHE LIEHHOCTH.
IMongTre mpaBa BKJIIOYAET B ce0sl TaKuWe UOEU-LIEH-
HOCTHU, KaK CIPaBeIJIMBOCTb, UAES LIEJIN, & TAKXKE Ues
MPaBOBOI CTAOUIBHOCTU U UAES CIOXKHOM KOHTEKCTY-
AJIbHOCTH.

IOpucnpyneHuus Hayagach ¢ «B3pallliBaHUS
cripaBenIMBOCTU» (justitia colimnus). TlepBoHayuanb-
HBII CMBICJT JATUHCKOTO CJIOBA colimnus 03Ha4all Bbl-
pallluBaHUE CEJIbCKOXO3SMCTBEHHBIX KYJIbTyp. BoT ¢
5TUM TPOILIECCOM U CPAaBHUBAJIOCH KYJIBTUBUPOBAHUE
IOPUANYECKUX UIIEH HAa TTOYBE CIPAaBEIJIMBOCTU KaK
OIPEJEIEHHOW CUCTEMBbI OPTaHU3ALUN COLIUAIBHBIX
cBsaseii. Kak yenoBek HyXOaeTcs B MaTepUabHOM
MUpe, B xJiede, TaK U B AYXOBHOMU chepe OH HyKIaeTcs
B justitia. UMEHHO MO3TOMY, IO U3BECTHOMY OTpe-
neneHuto Llenbca, mpaBo — 3TO UCKYCCTBO A00pa U
CMPABENJIUBOCTH.

NMeHHO uaes copaBeqIMBOCTU yCTAHABJIUBAET,
YTO PaBHOE JOJXKHO PEryJupoBaTHCS OJUHAKOBO, a
HEepaBHOE — HEOAMHAKOBO. Mmes cipaBelIMBOCTU B
MpaBe MpexIe BCero MposBWiIach B paBHOM MpaBO-
HAJIeJIEHUU, U 3TOT MPUHIIUII O-TIPEXHEMY SIBJISIETCS
BEAYIIMM B CUCTEME MPUHIMIIOB YACTHOTO IMpaBa.

4 3oppkun B.J. I[IpaBo nmporus xaoca. M., 2018. C. 23—24.

Onupasick Ha Hero, KoHnctutynmonnsiit Cyn PO nipu-
Hs1 mocTaHoBieHusT oT 13 mexkaOpst 2016 . Ne 28-11
u ot 13 deBpains 2018 . Ne 8-T1, conepxariue mpaBoBYIO
MO3UIINAIO, COTJIACHO KOTOPOIl HOPMBI TPaXKTaHCKOTO
TpaBa B IIpo1iecce BO3ACMCTBIS HA UMYIIIECTBEHHBIE 1
JIMYHBIE HEMMYIIIECTBEHHBIE OTHOIIEHUS JOJDKHBI 00€-
CIIeYUBaTh OXPaHy ITyOJIMYHBIX THTEPECOB, HO TOJILKO B
TOI Mepe, B KaKOil OHU He BCTYIAIOT B IPOTUBOpEYe
C KOHCTUTYLIMOHHO 3HAYMMBbIM MPUHIIATIOM PaBHOTO
TpaBOHAEICHUSI.

CrenoBaTenbHO, pellieHre JOKTPUHAIBHBIX TPO-
0J1eM, TAKMX KaK IIPaBOMOHNMAaHUE, BBISIBJIEHUE OCHOB-
HBIX UJIeH TIpaBa, TECHO CBSA3aHO C HEOOXOIMMOCTHIO
PpEeIIeHsT KOHKPETHBIX JIEJT B TIPOLIECCE OCYIIECTBICHUS
KOHCTUTYIIMOHHOTO TIPaBOCYIHUSI.

OxpaHa MyOJMYHBIX UHTEPECOB, Ues OOIIero
Oyara — 3TO ellle OfHA IIEHHOCTb, CYIIECTBYIOIIAsI
B 0OIlleCTBe JIIO/Iell, U €€ OCO3HAHUE TIPOSBISIETCS
B nuddepeHIImanm 0puanIeckux HOpM 1Mo UX CO-
JIEpXKaHWI0 — OHU Pa3HATCS B 3aBUCUMOCTU OT CO-
JiepXKaniuxcsl B HUX BEeJIEHUI — TO JIX 3TO BEJEHUS
WMIIEPATUBHBIE (B MyOJUYHOM MpaBe), TO JIU — J03BO-
JIATETbHBIE (B YacTHOM TipaBe). [Ipoexiiueit ieHHOCTH
oO1ero 671ara B IOHSITUY TIPaBa SIBJISIETCS BKITIOUEHUE
B HETO UIIEU 1ENH.

TpeTbst 1IEHHOCTb, KOTOPOIA JOJIKHO COOTBETCTBO-
BaTh MPaBoO, — 3TO IIEHHOCTb MPAaBOBOI CTaOUIb-
HocTu*!.

I. PanOpyx nmucas, 4to 5Ta uaes npasBa IpebsiBIseT
TpeOOBaHMS K CAMOMY COZIEpXKaHUIO TIpaBa, B OTJINYME
OT UJIeU CTIPaBEUIMBOCTU, KOTOPAst yCTAHABJIUBAET Ca-
MBbIe 00IITME paMKH, CAMYIO OOIITyI0 CUCTEMY KOOPIIMHAT,
KaKUM JOJKHO OBITH TTpaBo. HopMmbl mpaBa B cuity 3T0it
UJEeU TOJDKHBI 00ecTieunBaTh MPeIcKa3yeMoCTh TOTO,
KakK HOpMa OyJeT TPUMEHSIThCS, CTAOMTLHOCTH TPaBa,
0CO0EHHO BaXXKHYIO JIJIST YaCTHOTO 1paBa. [IpumeHeHune
B IIpaBe 3TOH WjIen yCUJINBAET B TIPaBe TaKKe €ro YePTHI,
KaK XeCTKOCTb, CHIDKEHHE TTPOCTOpa JUISl CYIEiCKOTO
ycMmoTpeHus. M TeM caMbiM OOHapyXuBaeTcs, 4TO
MEXIy UIEsIMU TIpaBa CYIIECTBYIOT ITPOTUBOPEUNS.
B cwty uneu mpaBoBo# CTAOMIBHOCTH TTPABO MPOBOIUT
PE3KyI0 TPaHUILy TaM, TI€ B PEaTbHOM XXM3HU TTPOUC-
XOJISAT TUTaBHBIE Tiepexo bl O0pa3Ho ormuchiBast dpdhexT
OT WCTIOJIb30BaHUSI ITOU MU, MOXHO CKa3aTh, YTO
MPaBO OIMCHIBAET NEUCTBUTEILHOCTL B YePHO-0EI0M
n300paXkeHnr, HO BOT B PEAJTbHOCTH CYIIECTBYET KakK
MUHUMYM TSTHAECIT OTTEHKOB CEPOTO IBETa. DTO 3HA-
YUT, YTO UIes TPAaBOBO1 CTAaOMIIBHOCT aHTUHOMUYHA
uaee MpaBoOBOMl CIPaBeMJIMBOCTU, U B T€X CIIydasXx,
KOT/Ia 3TO TPOTUBOPEUNE HOCUT HepallMOHAJIbHBII Xa-
paktep, Koncturyumonustit Cy oTaaeT npearnoyTeHue
ujaee crpaseyIMBoCTU. JIydleit njutocTpayei STomy
Moxet cinyxuthb [locranosnenne KC PO ot 27 utoHst
2012 . Ne 15-T1 o memy o TIpoBepKe KOHCTUTYIIMOH-
HOCTH TToJTI0XeHUi cT. 29, 31 n 32 [pakmaHCKOro Ko-

4 Panbpyx I Yka3. cou. C. 89.
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nekca no xano6e rp. lenosoit U.b. KoHCTUTYIMOHHBIN
Cyn PO nipu3zHa 5TH IMOI0XKeHUSI He COOTBETCTBYIOIIIN -
MU KoHCTUTY1IMM, TOCTOJIBKY MOCKOJIBKY B IECTBYIO-
1IEl cUCTeME rPaXkIaHCKO-TPABOBOTO PETYJIUPOBAHMUS
He MpeaycMaTpUBaiach BO3MOXHOCTh tuddepeHna-
LIMY TPaXJaHCKO-IPABOBBIX MOCAEACTBUIA HATUYUS Y
TpaXXJaHWHA HapyILIEeHUs ICUXUYECKUX QYHKIIUIA TpU
peLIEHUY BOMPOCa O MPU3HAHUU €TO HEIEeCTTOCOOHBIM
B COpa3MepHOil cTeneHn (HaKTUUYECKOTO CHUXEHUS
CHOCOOHOCTU MOHUMATh 3HAYEHUE CBOUX JEUCTBUU
WJIA PYKOBOAUTH UMU.

Hnes npaBoBoii cTaOWJIBHOCTUA MPAKTUYECKU OT-
CyTCTBOBaJa B MPABOMOHUMAHUU COBETCKOTO TpaBa.
B yueOGHMKAaxX 110 TeOpUU rocy1apcTBa v IpaBa He ObLIO
YIIOMUHAHUIA U O TIPUHLIUIIE TIPABOBOM OMpeaeeH-
HOCTH.

Jlerutumanys uaeu NpaBoBOi CTAOMIBHOCTH ObLTa
ocymiectBiieHa Koncrutynmonasim Cynmom PO B nByX
BaxxHbIX pemreHusix KC P®: ot 24 mas 2001 . Ne 8-T1T
u ot 5 deBpanst 2007 ©. Ne 2-T1.

OcobenHo BaxHo noctaHoBieHue KC PO mo Bo-
MpPOCy O HaA30PHOM MPOBEPOYHOM IMPOU3BOACTBE.
ITockoapKy B COBETCKOM ITpaBE YPE3BbIYAHO Majio
YIENSI0Ch BHUMAHUS UJee TTPABOBOM ONpPeeIEHHOCTU
U CTaOWJIBHOCTH, CyldeOHas cucTeMa ObLTa OpraHu-
30BaHa TaKUM 00pa3oM, YTOOBI «HE MPOIMYCTUTh> HU
OQHOTO HECHPaBeIJIMBOTO, HE3aKOHHOTO PELICHUS.
Hcxons U3 1eHHOCTU UJer CIPABEATUBOCTH, B IPABE
CYIIIECTBOBAIM TaKU€ MPOBEPOYHBIE MHCTAHIIUU, KaK
aneJuUIsILMs, Kaccalus U CWIbHBIN Hana3op. [1ocre Toro,
kak Poccus 25 net Hazan patudunuposana Esponeri-
CKYI0 KOHBEHIIHIO 00 OCHOBHBIX [TpaBax, U MOCJIE TOTO,
kak EBpomnetickuii Cym IpUHSLT LIEJTBI PsIIT pEeLIEHUIH,
MPU3HAIOIINX, YTO CUJIbHBIA HAaA30p BCTYMAET B MPO-
TUBOPEYUE C MPUHIIUIIOM MMPABOBOM OMPENEIEHHOCTH,
SIBJIAIOIIAMCS 2JIEMEHTOM BEPXOBEHCTBA MpaBa, CTajIo
OYEBUIHBIM, YTO COBETCKOE MPABONIOHUMAHUE HYK/Ia-
€TCS B CYIIIECTBEHHON KOPPEKTUPOBKE.

Camoe BaxHoe, 4To caenan KoHCTUTYIIMOHHBINA
Cyn Poccun 3a ipomenmme 25 et geiicteust KoHern-
TYLIMU, 3TO TO, YTO OH UIICI0 BEPXOBEHCTBA MpaBa U3
TEOPETUYECKON aOCTPaKTHOM UIEU TPEBPATUI B YACTh
MPaBOBOI PeaTbHOCTH.

Kak n3BecTHO, 10OpuauYecKuid crop obnamaet
CBOMCTBOM akTyaibHOCTU. Ero HeoOGxoaumo pas-
pPEeLNTh B pa3yMHBIA CPOK, U TOJIBKO B TAKOM CJIydae
CTOPOHBI OYyT BOCHPUHUMATD CyJ KaK CITPABEIJIUBBINA.
‘YckopeHue CpoKOB pacCMOTPEHUS CIIOPOB, UX OTITUMMU--
3alKsl — 3TO OOBEKTUBHAsI HEOOXOAUMOCTb, OIpENe-
JISIOIIAs HApsIAy € MOTPEOHOCTHIO B OECIIPUCTPACTHOM
CyJle OCHOBHBIE 3JIEMEHTHI IOPUIAYECKOTO KOHIIEMNTA.
Ha daxrop Bpemenu B punocoduu mpasa odopaiaercs
MaJio BHUMAaHUs1, HO B CBETE€ OHTOJIOTHH MPaBa OH MOy~
YaeT JOJKHYIO 3HAYUMOCTb.

He cayvaiiHo Bo Bcex CTpaHaxX JIOAW TPULLLTU MTPU-
MEPHO K CXOTHBIM IOPUIAYECKUM UJESM, OTHOCSI M-
cs K KOHTYpaM I0pUanYecKoro mupa. B HeM momkeH

OBbITb OpraH, KOTOPbIA MOXET OO0BEKTUBHO, OECIpU-
CTPACTHO pa3pelInuTh CTIOP, YIUTHIBAS SKOHOMUYECKUE
dakTopsl. B mpoliecc paspenieHus 0PUINIECKOTO
cTiopa MOXXHO BOBJIeUb OOJBIIYIO JIMOO MEHBIIYIO
CyMMY UCCJIeyeMbIX XM3HEHHBIX OOCTOSITEIHCTB, U B
3aBUCUMOCTU OT 3TOTO BPEMSI PACCMOTPEHMUSI TAKOTO
crnopa OyaeT MO0 yBeIMYUBATHCS, TUOO yMEHBIIATBCS.

EcTecTBeHHO, UTO yBeJMYeHNE CPOKOB 0OOpa-
YMBAETCS SKOHOMMYECKUMU U3AECPXKKAMU Kak JJIsI
CTIOPSIIIUX CTOPOH, TaK W IS MTyOJUYHONM BIACTH.
BoT mouemy mosiBisieTcss moHsTUEe OpMaNbHOMN
IOPUAUYECKON UCTUHBI KaK I€JU Mpollecca, BOT
MMPOYEMY CyIbsI MOXET PYKOBOJCTBOBATHCSI TOJIHKO
dopMaTbHBIMU MCTOYHUKAMU TpaBa, BOT MOYEMY
CyIbsl OTpaHUYEH B OIIeHKE HPABCTBEHHBIX KAYeCTB
yejioBeKka (HPaBCTBEHHBIM YEIOBEK TOXKE MOXKET ObITh
opuanvecku HerpaB). Bee 310 penyKiimoHHbIE 10pHU-
JIUYecKre MeXaHU3Mbl, TIPU3BaHHBIE 00€CTIEUUTh CKO-
POCTh 1 0O BEKTUBHOCTD YPETYIMPOBAHUS BOZHUKIIIETO
opUaMIecKoro KoHpMKTa. B mporeccyaibHOM rpaBe
YCTAHOBJIEHBI CTPOTHE OTPAHUYEHUSI, YETO CYIbsl HE
JIOJDKEH U3yvaTh. B MaTepraibHOM TMpaBe BCeX CTpaH
€CTh HOPMBI O TABHOCTH,, KOTOPBIE ITPETISITCTBYIOT TOMY,
YTOOBI HA PACCMOTPEHHUE Cyla MOCTYIWI CIIOpP, BO3-
HUKIIINI TOCTaTOYHO NaBHO.

Bot nouemy B IlocTaHoBiA€HUM OT 5 deBpans
2007 . KoncruryumonHsiit CyJ mpuiiies K BaXXHOMY
BBIBOJY O TOM, YTO, TTOCKOJIBKY IPOBEpPKa BCTYIUB-
IIMX B 3aKOHHYIO CUJIy CyIE€OHBIX aKTOB O3HAYaeT, 110
CYIIIECTBY, BO3MOXHOCTb MPEOIOJICHUS] OKOHYATEb-
HOCTHU 3TUX CyIeOHBIX aKTOB, 3aKOHOMATENb JOJIKEH
YCTaHABIIMBATh TaKUEe MHCTUTYLIMOHAJIbHBIE U TIPOIIE-
JypHBIE YCJIOBUSI UX TIEpecMOTpa B TTOPsIAKe Hanz3opa,
KOTOpBIE OTBEYaTIN ObI TPEOOBAHUSIM TPOLIECCYaThHON
3¢ HEeKTUBHOCTH, SKOHOMUU B UCTIOJIb30BAaHUY CPE/ICTB
CcyneOHOM 3aIIUThI, MPO3PAaYHOCTH OCYIIECTBICHUS
MPaBOCYANST, UCKITIOUaTN Obl BO3MOXHOCTD 3aTSATHBA-
HUS WX HEOOOCHOBAHHOTO BO30OHOBJIEHUS CyAe0-
HOTO pa3dMpaTesbCcTBA U TEM CaMbIM 00ecTieurBaIn
OBl CMIPABEIIMBOCTb CyJ€OHOTO PEIIeHUsI U BMECTE C
TEM — Npasogyio onpedeseHHOCMb, BKITIoYas Tpu3HaHUE
3aKOHHOU CUJIBI CyJIeOHBIX PEIIeHUI, UX HEOTIPOBEP-
XUMOCTH (res judicata), 63 4ero HeIOCTXXKUM OalaHC
MMyOTMYHO-TTPABOBBIX U YaCTHOIIPABOBHIX MHTEPECOB.

Otn nBa nocranHopienus KC P®, ¢ moeil Touku
3peHusi, B 3HAUUTETHLHON CTETIEHU TOBIUSIIM Ha W3-
MEeHeHUe MTpaBONoOHMMaHus B Poccuu: Hapsiny ¢ uneeit
CIIPaBEIJIMBOCTY MHTETPUPOBAIU B COZHAHUE IOPUCTOB
WUIIeI0 TIPABOBOW OIpeneeHHOCTU. Eciu M310XuTh
OCHOBHYI0 MbICTH ipaBoBoii no3uiinu KC P® B He-
CKOJIBKO ITYTAUBON (hOpMe, TO MOKHO BCIIOMHUTH
M3BECTHOE BBICKA3bIBaHUE OTHOTO U3 cyneil Bepxos-
Horo Cyma CIIIA: «Hamre pemreHre OKOHYATEIbHOE
HE TMOTOMY, UTO OHO MYAPOE, HO OHO MYZIPO€, TIOTOMY
YTO OKOHYATEJIBHOE».

A Bot uto niucan I. Panopyx: «Cam daxkr, uTto crio-
pPY MEXy MPaBOBBIMU BO33PEHUSMU OyIeT TOJOXEH
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KOHEII, BakHee, YeM TO, YTO eMy OyIeT MOoJoXeH
CTIpaBeUTMBBINA U 11e7IeCO00Pa3HbIi KOHell, 100 caMo
CYIIIECTBOBaHME MPABOIIOPSIIKA BAXKHEE, YEM €TO CIIpa-
BEIJIMBOCTD M 11€JIeCO00Pa3HOCTh» 42,

JIurepatypa

1. Boumaps H.C. CyneOHbIli KOHCTUTYIIIOHATU3M
B Poccuu / H.C. bonnaps. M. : Hopma: UHOPA-M,
2011. 544 c.

2. ABopkuH P. O mpaBax Bcepbe3 / P. IBopkuH.
M. : POCCII®H, 2004. 392 c.

3. Tamxues ['A. IO6GuneiiHble 3aMETK O KOHCTH-
TYUMOHHOM Pa3BUTUU U O POJIM METOMOJIOTUU B KOH-
crutyuronHoi octuumu / [LA. Tamxues // KypHan
KOHCTUTYIIMOHHOTO TipaBocynus. 2017. Ne 1. C. 1-7

4. Tamxues I'A. [TpuHUIUMIIBI TpaBa U MpaBoO U3
npuniumnos / [LA. Tamkues // CpaBHUTETbHOE KOH-
ctutynronHoe obospenue. 2008. Ne 2. C. 22—-45

5. lamxwues I A. Onronorust nipasa / [LA. Tamkues.
M. : Hopma: UH®PA-M, 2013. 320 c.

6. [yceitnoB A.A. Hatust 1 TmaHOCTD. /Inanor KyJib-
Typ B ycioBusx rmobamuzanuu. XII MexmyHapoaHbie
JluxaueBckue HayuHbie urenust / A.A. Iyceiinos. CII0.,
2012. C. 74-76.

7. 3opbkuH B.JI. KOHCTUTYUIMOHHO-TIPaBOBOE
pazsutue Poccuu / B.JI. 3opskun. M. : Hopwma:
NHO®PA-M, 2011. 720 c.

8. 3opwkuH B.J1. [1paBo mpotus xaoca / B.J1. 3opb-
KuH. M., 2018, 496 c.

9. Kenb3eH I. YucTtoe yueHue o mpase: BBEACHNE B
npoGieMaTrKy Hayku o ripaBe / Kenbsen I. Yucroe yue-
HUE O MpaBe: CIPaBelJTMBOCTh U ECTECTBEHHOE IPaBo.
CII6. : OO0 Uszparenbckuit Jom «Aned-IIpeccr,
2015. 542 c.

10. Konep Mozed. llexkcnvp ¢ Touku 3peHUs mpa-
Ba (Ieitnok u lamner) / Mozed Konep. CII0. : WU3zn.
4. KanTtoposuua, 1899. 199 c.

11. Masbues I. B. ContnanbHbie OCHOBaHUS 1paBa /
I.B. Mansues. M. : Hopma, 2007. 800 c.

12. HoBas ¢punocodckast sSHUMKIONEAUS. 2-€ U3.,
ucmp. u gom. M. : Msicib, 2010.

4 Pan6pyx I. Ykas. cou. C. 87.

13. Hukudopos A.JI. SA3bIKOBBIE YHUBEPCATUU
B cTpykTtype nmonumanus / A.Jl. Hukudopos //
BOnuctemonorus u unocodus nayku. 2017. Ne 4,
C. 49-50.

14. Opuren. O nauanax / Opuren. Kazann, 1899.
500 c.

15. IlpepcmanH O. OHOMACTUUYECKUI COPU3M:
U3MEHSITh, a He TI03HaBaTh (0 TosikoBaHnu KoHcTuty-
mn) / [lpepemant // Poccuiickuii exKeTOMHIK TEOPUT
npasa. 2011. Ne 4. C. 3.

16. Pan6pyx I. @unocodus npasa / I. Panodpyx.
M. : MexnyHaponHsie oTHoieHwust, 2004. 238 c.

17. Co6oneBa A.K. KoHhIUKT TTpaB Kak puTOpH-
yeckast antuHomust / A.K. Cobonea // CpaBHUTETb-
HOE KOHCTUTYLIMOHHOe 0603penue. 2018. Ne 1 (122).
C. 113-126.

18. TyxBarysnuna JI.A. PallMOHaTbHOCTD B MpaBe:
nonxon H. Jlymana / JI.A. TyxBatynnuHa // Onu-
cremoutorust U dunocobus Hayku. 2017. T. 54. Ne 4.
C. 175-190.

19. Inuak. B. [Tponiopimonansiocts / b. [mnHk //
CpaBHUTENBHOE KOHCTUTYIIMOHHOE 0003peHue. 2012,
Ne 2. C. 56-76.

20. Crnekropckuit E.B. Tlpo6iemMbl conmanbHOM
¢dusuku B XVII cronetnu / E.B. CnekTopckuii.
CII6. : Hayka, 2006. 448 + 531 c.

21. Xaopuesa T.4. I1paBoBast oxpaHa Koncrury-
uvu / T.A. Xabpuesa. Kazaus : U3n-Bo KazaH. yH-Ta,
1995. 220 c.

22. laito A.M. CamoorpaHu4eHUe BIACTU /
A.M. Illaito. M. : FOpucTs, 2001. 292 c.

23. llImenrnep OcBanba. 3akat Esporist / OcBasibn
IInenrnep. M. : Mbicib, 1998. 663 c.

24. Bpmux OtireH. OCHOBOIIOJIOXEHUE COIIMOIOTUN
npaBa / Oiired Dpnux. CII6. : YHUBEpCUTETCKMIA 13-
JaTeIbCKUii KoHcopuyM, 2011. 704 c.

25. Dworkin R. Is Wealth a Value? / R. Dworkin //
Journal of Legal Studies. 1980. Vol. 9. P. 191-226.

26. Interpretiny Constitutions. A comparative stuoly.
Edited by Jeffry Goldsworthy Oxford University Press.
2006. 365 p.

27. Luhmann Niklas. Law as a social system / Niklas
Luhmann. Oxford University Press, 2004. 498 p.

HYPHAA KOHCTUTYUHOHHOI'O ITPABOCYHA Ne 6(66)/2018



TABLE OF CONTENTS

CONSTITUTION IN THE GLOBAL CHANGE EPOCH AND THE GOALS OF
CONSTITUTIONAL REVIEW

Valery ZORKIN. The Constitution of the Russian Federation as the Legal Basis for the Integration
of Russian Society

The article is devoted to the analysis of the role of the Constitution of the Russian Federation in the
creation and maintenance of the constitutional and legal base for the integration of Russian society.
It notes the role of the Constitution as the most important factor in ensuring the socio-political stability
and integrity of the Russian state in the period of the country's transition from socialism to democratic and
legal development, as well as its colossal importance for the present and future of Russia. In contrast to
the constantly sounding proposals for a cardinal constitutional reform, the necessity and the possibility of
developing the great legal potential that lies in the constitutional text is substantiated. The author focuses on
the problems that create the greatest social tension, as well as the legal ways to remove this tension, related
to the protection of social rights of citizens, overcoming corruption, strengthening the constitutional and
legal identity of Russians, developing the sense of justice of both the general population and the ruling elite.

Keywords: law, Constitution, justice, public consent, social rights, corruption, constitutional identity,
legal awareness.

ZORKIN Valery Dmitrievich — President of the Constitutional Court of the Russian Federation,
Doctor of Law, Professor

Contacts: vzor@ksrf.ru

Veniamin CHIRKIN. Russia's 1993 Constitution in the world constitutional space

For 130 years, until 1918, constitutions of all countries were built on an instrumental model created by
the first constitution of the state the — 1787 United States. It was a relatively progressive document of its
time (proclamation of the people's sovereignty, the republican form of government, popular representation
in Parliament (excepting "coloured” population and perpetuation of slavery of African-Americans, etc.),
but it does not contain socio-economic provisions (except for the rules on protection of property). Fracture
in the constitutional development of the world was linked to the adoption of the first Soviet Constitution
of 1918 which contained some fundamental socio-economic norms, particularly important for human labor,
whereas it was a Constitution of totalitarian socialism. This act and the subsequent Constitution of the USSR
and other countries of totalitarian socialism (after the second world war) also contained unacceptable for
a modern mentality of humanity provisions (prohibition of private property, the elimination of economic
freedoms, class differences, dictatorship of the proletariat, installment of the Communist Party leadership, etc.).
The order of totalitarian socialism was rejected by the people at the turn of the 80—90-ies of XX century
during anti-totalitarian democratic revolutions. The USSR Constitutions of 1936 and 1977 for the first time
in the history of constitution making contained chapters on the foundations of the social order. Those were
the principal innovations of the constitutional construction. After the Second World War, when the USSR's
role on the world stage has increased, the provisions of soviet constitutions and other constitutions of socialist
countries (initially on the socio-economic rights of citizens, and then other rules of a social nature) had
the growing influence on foreign constitutions (at first some capitalist constitutions in Europe, then new
developing countries). Since 1946—1947 for the first time a new vector of constitutional development of
capitalist countries in consolidating some provisions on elements of social order was identified. Then this
pattern was followed by the Constitutions of India of 1949, some Arab countries, Portugal of 1976, Brazil of
1988, many Latin American countries, even Switzerland of 1999. Many capitalist countries did not include
in the constitutions socio-economic provisions, but they had taken advanced social legislation on labour,
recreation, living wage, SMIC, education, medical care, etc., which was not recognised before the soviet
constitutions, but which is now much higher than the corresponding figures in Russia. The 1993 Constitution
of Russia contains the most comprehensive list of socio-economic provisions of a modern constitution. But
it does not take into account the whole experience of constitutional construction. The article by synthesises
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and forecasts basic socio-economic principles of modern socio-democratic Constitution, born on the basis
of the convergence of certain principles of socialism and modern, somewhat improved, capitalism.

Keywords: the Constitution of the Russian Federation, the structure of the constitution, the rights of
citizens, socio-economic rights.

CHIRKIN Veniamin Evgenievich — Principal researcher of the Institute of State and Law, Russian
Academy of Sciences, Honored Scientist of the Russian Federation, Honored Lawyer of the Russian
Federation. LL.D, Professor

Contacts: vechirkin@yandex.ru

Alexandr KOSTYUKOY. Twenty Five Years of Russia's Constitutional Statehood

The subject of this article is the analysis of the constitutional development of Russia in the last two
decades. An increase in the term of office of the President of the Russian Federation and the State Duma
of the Russian Federation, the introduction of the annual reports of the Government of the Russian
Federation to the State Duma of the Russian Federation on the results of their activities, the merger of the
Supreme and Supreme Arbitration Courts of the Russian Federation, the strengthening of the positions of
the President of the Russian Federation when appointing prosecutors, judges, members of the Federation
Council, officials of RF subjects, centralisation of local self-government and other constitutional and legal
innovations. The author comes to the conclusion that there is a need for strong state power in the conditions
of reforming economic, social and state-legal institutions.

Keywords: the Constitution of the Russian Federation, constitutional statehood, reforming, the
President of the Russian Federation, the Government of the Russian Federation, the Supreme Court of
the Russian Federation, the Constitutional Court of the Russian Federation, local self-government, state
services, public initiative.

KOSTYUKOYV Alexander Nikolaevich — Head of the Department of State and Municipal Law of
Omsk State University named after EM. Dostoevsky, Honored Lawyer of the Russian Federation, Doctor
of Law, Professor

Contacts: omsk.post@gmail.com

Andrey KLISHAS. The Question of the Constitutional Identity of the State

Law and order, as a fairly stable social system is designed to ensure the interests of participants in social
interaction and is the result of social polylogue, however, it is subject to changes mediated by the complexity
and transformation of social relations, disclosure of new qualities of economic and cultural exchange.

These changes can be implemented in two ways, depending on the subject of making the necessary
decisions — domestic, according to which the question of the implementation of the relevant changes is
resolved directly by the state in the face of the competent authorities (or the people), or supranational,
involving the resolution of the relevant issue by intergovernmental bodies, if the state has expressed its
consent to the participation of such bodies in the conduct of its own legal policy.

However, any changes to the rule of law have a kind of "limit of admissibility", limits determined by
national constitutional provisions and the interpretation of these provisions by the bodies of constitutional
justice as an integral part of the relevant constitutional norms.

Such constitutional limits for the internal order of implementation of changes are represented by the system
of constitutional norms, and, above all, the principles reflected in the Constitution - the priority of human
and civil rights and freedoms, proportionality etc. At the same time, the supranational procedure for changing
the legal system, mediated not by public consensus, but only by the powers granted to interstate bodies by the
state concerned, is limited by the principle of the constitutional identity of the state, the observance of which
is a condition for the admissibility of changing the legal system, which follows "from the outside".

Keywords: national constitutional identity, constitutionalism, supranational human rights bodies.
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Suren AVAKIAN. The Need to Adopt and Apply Prescribed Laws: Constitutional Law Approaches

The article considers certain theoretical and practical problems of constitutional law-making and
enforcement. Their resolution is vital and will contribute to advancement of constitutional legal relations.

Keywords: theory, constitutional legal relations, law-making, law enforcement, constitutional laws,
rationale for regulation.
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Department of the Lomonosov Moscow State University, Honored Scientist of the Russian Federation,
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Gadis GADJIEYV. Regarding Understanding and Legal Understanding of Constitutional Law

The article deals with such key scientific concepts for the theory of constitutional justice, proposed by the
author as "understanding” and "legal understanding” in relation to constitutional law, attempts to use new
cognitive structures to explain the purpose of constitutional justice. The author demonstrates importance
of conflicts between the holders of fundamental rights for the development of constitutional law.

Keywords: understanding in constitutional law, legal hermeneutics, complex extra-legal context, symbols
in constitutional law, cultural and historical context of the norm, method of structuralism, normative
isolation and cognitive openness, legal axiology.
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